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John L. Douglas, Administrator, &c., Appellant, 


Washington Terminal Company, a Corporation 


Supreme Court of the District of Columbia 


John L. Douglas, Administrator of the Estate of David Benjamin 

Douglas, Deceased, Plaintiff, 

vs. 

Washington Terminal Company, a Corporation, Defendant. 

United States op America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration 


Filed September 9, 1922. 

In the Supreme Court of the District of Columbia 

At Law. 


John L. Douglas, Administrator of the Estate of David Benjamin 
. Dougl^, Deceased, Plaintiff, 


Washington Terminal Company, a Corporation, Defendant. 

The plaintiff, John L. Douglas, to whom letters of administration 
have b^n granted by the Circuit Court of the Coimty of Arlington, 

l-^017a 




2 JOHK L. DOTTOLAS VS. VTASHINGTOX TERMINAL CO. 

State of Virginia, upon the estate of David Benjamin Douglas, de¬ 
ceased, sues the defendant, Washington Terminal Company, a cor¬ 
poration, for that at and before the happening of the ^evanctes^ 
hereinafter set forth, the said defendant was a common carrier en¬ 
gaged in the business of railroading^ and also engaged in the opera¬ 
tion and control of railroad trains and-locomotives engaged in Inter¬ 
state Commerce and operated upon tracks in its terminal in the Dis¬ 
trict of Columbia; and for that, heretofore, to-'«dt, on the 25th day 
of July, A. D., 1922, plaintiff^s intestate, David'Benjamin Douglas, 
was an employee of the said defendant, Washington Terminal Com¬ 
pany, and'acted as a brakeman and al^ as an extra'conductor from 
time to time; and for that on, to-wit, the said 25th day of July, 
A. D., 1922, the Pennsylvania Railroad Company, a corporation, 
caused a train of cars to be hauled into and brought to a' stop on one 
of the tracks leading into and a part of the terminal of the 

2 said defendant, and the said'defendant when said train of cars 
was brought to a standstill, by its agents, ser\’ants and em¬ 
ployees in charge of the locomotive and said train of cars, there¬ 
upon so handled and operated the said train of cars as to cause the 

locomotive and one or more of the cars attached to it to become sena- 

▲ 

rated from the remaining cars of the said train; and for that the 
said plaintiff’s intestate was engaged as an extra conductor and as¬ 
sisting in cutting loose the fore part of the said train from the other 
cars in the rear thereof, and for that plaintiff’s said intestate, when 
the pin being a part of the coupling devdce connecting the rear sec¬ 
tion of the said train of cars w’ith the locomotive and one of more 
cars attached thereto was removed, gave to the engineer and fireman 
operating the said locomotive the usual and customary signal to go 
forward; and for that in response to said signal, the said locomotive 
and cars attached did move forward or in a southerly direction an 
appreciable distance; and for that the plaintiff’s intestate, in the per¬ 
formance of his duties, started to cross between the front end of the 
rear section of said train from which the fore part of said train of 
cars had been cut loose and the section of the said train moved by 
the said locomotive forward in a ^utherly dir^tion; and the plain¬ 
tiff says that it then and there became and was the duty of the said 
defendant, acting through its agents, servants and’employees, to use 
reasonable care and prudence in the operation, management and 
control of the said locomotive and the'said cars attached thereto, to 
avoid injuring plaintiff’s said intestate and also to use for such shift¬ 
ing purposes a proper t 3 ^e of engine equipped with a proper 

3 and sufficient crew of men, yet notwithstanding the duty of 
the defendant in the premises, it did not exercise such care 

and prudence, but the said defendant negligently and carelessly used 
a road en^ne for the purpose of shifting and mo\’ing said tram and 
parts of said train in the said Terminal Station when it was the duty 
of the said defendant, in the exercise of reasonable care and pa^- 
dence, to use what is known as a Yard Engine properly equipped 
for the purpose of performing work of this kind arid character arid 
also manned and operated by a crew’ specially trained and skills 
for the purpose of operating such an engine imder such circum- 


xyAaHiN<yroy jnamiKAL.m 

- ■ ■ 

stances, and the engineer or fireman or other agent of the defendant 
in charge pf the said locomptiyc. or. engine, ..after receiving the signal 
to move forward, and after having moved forward for an appreciable 
distance, so negligently :and .painlessly ^ opiated and handled and 
managed and controlled the said locomotive and cars attached thereto 
as to cause the same to move backwards or in a northerly direction 
while pl^t^’s intesUde was crowing ,the .tracks as afpr^aid and 
into ahd/against ^e plaiht^s .intJ^tate him between the- 

rear car attached to the locomotive and the front ofdhe car.seetj^on 
from which said.locomotive apd,cars had been cut loose, and ne^i- 
gently.and carelessly faiM and omitted, before cutting loose the said 
locomotive and cars, to apply the air to the remaining cars so that 
the same, would remain stationary and .unmovable,' and negligently 
and carelessly failed and omitted to apply the air to brake the said 
locomotive and train of .c^ attached thereto, so as to cause the same 
to remain stationary while the wheel or other mechanical device 
,being a.part thereof w'as sp turned,or set that the said loco- 
4 motive would go forward instead of backward, whereby and 
by reason whei^f -the .rear section ,pf the said train from 
which the said locomotive and cars attached thereto .had .been cut 
loose started to drift backwards or in a northerly direction and the 
plaintiff^s intestate started to crp^ the said track in the direction of 
the .anglercpck cpntrplling the air on the rear section of said train, and 
while the plaintiff’s intestate was crossing the said track the rear 
of the said action,of ^cars at^hed to said locomotive was.caused.to 
run into and mash the plamtiff’s int^ate.against the front end of 
the section of cars from w'hich it had been cut loose, whereby and 
by reason whereof plamtiff!s .intestate ,w.as <Daashed and crushed and 
received injuries from which he languished and languishing died. 
And the plaintiff says tjiat had his said intestate survived the said 
injuries, a right of action would have accrued in favor of the said 
intestate against the said defendant for damages by reason of the 
wrongful act and neglect of,the defendant as aforesaid, and tto a 
cause pf action has accrued in favpr.of the plaintiff as adnami^rator 
of the estate of the said ;David ;Benjamin Douglas for.the benefit of 
the widow and children of the said intestate, namely, Mary Y. Doug¬ 
las, widow, and David B. Douglas and Louise M. Douglas, cluldren, 
under the. statute in such case made and provided. 

Wherefore, plaintiff brings this suit and claims the sum of Fifty 
Thousand Dollare (^0,000.00) damages, besides costs. 

RIOHARD A. FORD, 
WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for 
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JOHN L. DOUGLAS VS. WASHINGTON TERMINAL CO. 


State of Virginia, upon the estate of David Benjamin Douglas, de¬ 
ceased, sues the defendant, Washington Terminal Company, a cor¬ 
poration, for that at and Before the happSenihg of the grievancJes^ 
hereinafter set forth, the said defendant was a common carrier en¬ 
gaged in the business of railroading and also engaged in the opera¬ 
tion and control of railroad trains and-locomotives engaged in Inter¬ 
state Commerce and operated u^n'tracks in its terminal in the Dis¬ 
trict of Columbia; and for that, heretofore, to-wit, on the 25th day 
of July, A. D., 1922, plaintiff^s intestate, David'Benjamin Douglas, 
was an employee of the said defendant, Washington Terminal Com¬ 
pany, and'acted as a brakeman and al^ as an extra'conductor from 
time to time; and for that on, to-wit, the said 25th day of July, 
A. D., 1922, the Pennsylvania Railroad Company, a corporation, 
caused a train of cars to be hauled into and brought to a* stop on one 
of the tracks leading into and a part of the terminal of the 

2 said defendant, and the said'defendant when said train of cars 
was brought to a standstill, by its agents, serv’ants and em¬ 
ployees in charge of the locomotive and said train of cars, there¬ 
upon so handled and operated the said train of cars as to cause the 
locomotive and one or more of the cars attached to it to become sepa¬ 
rated from the remaining cars of the said train; and for that the 
said plaintiff’s intestate was engaged as an extra conductor and as¬ 
sisting in cutting loose the fore part of the said train from the other 
cars in the rear thereof, and for that plaintiff’s said intestate, when 
the pin being a part of the coupling device connecting the rear sec¬ 
tion of the said train of cars with the locomotive and“ one or more 
cars attached thereto was removed, gave to the engineer and fireman 
operating the said locomotive the usual and customary signal to go 
forward; and for that in response to said signal, the said locomotive 
and cars attached did move forward or in a southerly direction an 
appreciable distance; and for that the plaintiff’s intestate, in the per¬ 
formance of his duties, started to cross between the front end of the 
rear section of said train from which the fore part of said train of 
cars had been cut loose and the section of the said train moved by 
the said locomotive forward in a ^utherly dir^tion; and the plain¬ 
tiff sa 3 rs that it then and there became and was the duty of the said 
defendant, acting through its agents, servants and’employees, to use 
reasonable care and prudence in the operation, management and 
control of the said locomotive and the said cars attached thereto, to 
avoid injuring plaintiff’s said intestate and also to use for such shift¬ 
ing purposes a proper type of engine equipped with a proper 

3 and sufficient crew of men, yet notwithstanding the duty of 
the defendant in the premises, it did not exercise such care 

and prudence, but the said defendant negligently and carelessly used 
a road en^ne for the purpose of shifting and moring said tram and 
parts of said train in the said Terminal Station when it was the duty 
of the said defendant, in the exercise of reasonable care and prii- 
dence, to use what is known as a Yard Engine properly equipped 
for the purpose of performing work of this kind ^d character and 
also manned and operated by a crew' specially trained and skills 
for the purpose of operating such an engine under such circum- 
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stances, and the engineer or fireman or other agent of the defendant ^ 
in charge pf the said locomptive^or ^engine, ^ter receiving the sijgnal 
to move forward, and after having moved forward for an appreciable 
distance, so negligently ^and .carelessly .operated and handled and 
managed and controlled the said locomotive and cars attached thereto 
as to cause the same to move backwards or in a northerly diction 
while plaint^’s intest^ .was crqs^g .the tracj^ as afprc^d wd 
into and/against tjie plaint^s .intestate <»tcif^g him between tl^ 
rear car attached to the locomotive and the front of ,^ Sj^tfon 
from which said.locomotive.^d.c^ had been cut loose, smd negli¬ 
gently, and carelessly fmt^ and omitted, before cutting loose the said 
locomotive and cars, to” apply the air to the remaining cars so that 
the same, would remain stationary and .unmovable,' and negligently 
and carelessly failed and omitted to apply the air to brake the said 
locomotive and train of c^ attached thereto, so as to cause the same 
to remain stationary while the wheel or other mechanical device 
.being a.part thereof was so turned,or set that the said loco- 
4 motive would go forward instead of backward, whereby and 
by reason .whei^f -the .rear section ,of the Sjaid train tfrom 
which the said locomotive and cars attached thereto .had ibeen cut 
loose started to dj^t backwards or in a northerly direction and the 
plaintiff ^s intestate started do , cto^ the said track in the direction of 
the angle-cock controlling the air on the rear section of said train, and 
while the plaintiff^s intestate was crossing the said track the rear 
of the said ^tion.of^cars at^hed to s^iid locomotive ..was.caused,to 
run into and mash the pl^mtiff’s intestate ^against the front end of 
the section of cars from which it had been cut loose, whereby and 
by reason whereof plaintiff!s .intestate .yv’.as .mashed and crushed and 
received injuries from which he languished and languishing died. 
And the plaintiff says that had his said intestate survived the said 
injuries, a right of action would have accrued in favor of the said 
intestate against the said defendant for damages by reason of the 
wrongful act and neglect of .the defendant as aforesaid, and that a 
cause pf action has accrued in favor, of the plaintiff as adinini^rator 
of the estate of the said ;David ;Benjamin Douglas for .the benefit of 
the widow and children of the said intestate, namely, Mary Y. Doug¬ 
las, widow, and David B. Douglas and Louise M. Dougl^, chil^en, 
under the statute in such case made and provided. 

Wherefore, plaintiff brings this suit and claims the sum of Fifty 
Thousand Dollare (^0,000.00) damages, besides costs. 

RICHARD A. FORD, 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Plaintiff. 
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^OHN L'. DOUGLAS VS. WASHINGTON TERMINAL CO. 


o Plea of Defendant, 

Filed October 5, 1922. 

♦ ♦♦♦♦♦ 

Now comes the defendant, Washington Terminal Company, and 
for plea to the declaration filed in the above-entitled cause says it is 
not guilty as alleged. 

HAMILTON & HAMILTON, 

Attorneys for Defendant, 

Joinder of Issue, 

Filed October 7, 1922. 

The plaintiff joins issue on the plea of the defendant filed in the 
above entitled cause. 

WILTON J. LAMBERT, 
RICHARD A. FORD, 

Attorneys for Plaintiff, 

Amendment to Declaration, Leave of Court to File Same Being First 

Had and Obtained, 

Filed March 16,. 1923. 

Second Count. 

The plaintiff, John L. Douglas, to whom letters of administration 
have been granted by the Circuit Court of the County of Arlington, 
State of Virginia, upon the estate of David Benjamin Douglas, de- 
cea^d, further sues the defendant, Washington Terminal Company, 
a corporation, for that at and before the happening of the grievances 
hereinafter set forth, the said defendant was a common carrier en- 
gaded in the business of railroading and in the control of 
6 railroad trains and locomotives operated upon tracks in its 
terminal station in the District of Columbia; and for that, 
heretofore, to wit. on the 2oth day of July, A. D. 1922, plaintiff^s 
intestate, Da\'id Benjamin Douglas, was an employee of the said 
defendant, Washington Terminal Company, and acted as a brake- 
man and also as an extra conductor from time to time; and for that 
on, to wit, the said 2oth day of July, A. D. 1922, a train of cars of 
the Pennsylvania Railroad Company, a corporation, was hauled into 
and brought to a stop on one of the tracks leading into and a part of 
the terminal of the said defendant, and the said defendant there¬ 
upon and as a part of its said business, assumed control of the. said. 
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train of cars and locomotive for the purpose of cutting and separating 
the said train of cars, namely, the locomotive and one or more, of the 
<»rs attached to it from the remaining cars of the said train, as well 
as for other purposes; and for that the said plaintiff's intestate was 
engaged as extra conductor acting for the said defendant and par¬ 
ticipating in the separation of the said train of cars as aforesaid; 
and for that the said locomotive and one or more cars attached to it 
was uncoupled and disconnected from the remaining part of the said 
train of cars for the purpose of making the cut as aforesaid; and for 
that after said cut was made the rear section of said twun began to 
drift or move backwards; and for that plaintiff's intestate in the 
performance of his duties went in and upon said track between the 
two sections of said train; and the plaintiff says that it then and there 
became and w’as the duty of the said defendant, acting through its 
agents, sen^ants and employees in charge of and operating said 
locomotive and train of cars and in making the cut as afore- 

7 said, to use reasonable care and prudence in making said cut 
and in the operation, management and control of the said 

train of cars after said cut was made so as to avoid injuring plain¬ 
tiff's said intestate, yet notwithstanding its duty in the premises, the 
said defendant, acting through its agents, servants and employees 
operating and in control of the said train of cars and locomotive and 
making said cut as aforesaid, did not exercise such care and prudence 
but were negligent and careless in this, that the agents, servants, or 
employees of the defendant operating the locomotive of said train of 
cars negligently and carelessly failed and omitted to apply the air 
to the remaining section of the said train of cars from which the said 
locomotive and one or more cars attached to the same was cut and 
separated, for the purpose of holding the said rear section in a 
stationary position, and negligently and carelessly failed and omitted 
to apply the air to said engine so as to hold said engine and the one 
or more cars attached thereto in a stationary position until such time 
as, after having received the signal to go forward, the reverse move¬ 
ment w^as completed, and defendant’s agent, servant or employee, 
whose duty it was to disconnect the hose at the point where the two 
sections of said train were to be separated, negligently and carelessly, 
at the time of making said disconnection, failed and omitted to open 
the angle cock attached to the first car of said rear section so as to 
hold said rear section stationary, and negligently and carelessly and 
while plaintiff's intestate w’as upon the said track as aforesaid and 
could easily seen, and while the said locomotive and cars attached 
were carelessly and negligently permitted to drift or be 

8 operated backwards as aforesaid, opened the angle cock at¬ 
tached to the first of the said cars of the rear section of said 

train and otherwise applied the air upon the said rear section so as to 
cause the same to come to an abrupt stop and before the plaintiff's 
intestate, in the exercise of reasonable care and prudence, could avoid 
being caught between the said two sections of the said train, whereby 
and by reason whereof plaintiff's intestate was caught between the 
said two sections of said train and mashed and crushed and received 
injuries from which he languished and languishing died. And the 
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plaintiff says that had intas^te^survivad the rijght 

of action would have accrued ;i|i jhsivor pf ;^e said mtestate against 
tl^ said defendant for.dama^rby reason ^;wrp]:^ul act and 
neglect of the /defendant as. ^pros^^ and «t^t a cause of action jhas 
accrued in favor ofvthe plaintiff as admuustiator.of the .estate.of tthe 
said Da\*id :Benjamin I)ouglas»forvt}ie,l)enefit of-the widow and chil¬ 
dren of the said intestate, nainely, Mary Y. Douglas, widow, and 
David B. Douglas and Louise M. D6uglps,.cMdrpn, under the statute 
in such case made and provided. 

Wherefore, plaintiff brings this suit .claipas, the further sum 
of Pifty Thousand dollars ($50,000.00) damages, besides costs. 

Third Count. 

The.plaintiff, John L.^Douglas,.to whom letters.of administration 
have been granted by .the. Circuity Court of .the County of Arlington, 
State of Virginia, upon the estate of ^David Benjamin Douglas, de¬ 
ceased, further sues the defendant, Vrashington Terminal 

9 .Company, a corporation, for.that at,and;before the happening 
of the grievances!hereinafter.set forth, the said defendiit'was 

a common carrier engaged in the business of railroading and in the 
control of railroad trains and locomotives operated upon .tracks in its 
terminal station in the District of Columbia; and-for that, heretofore, 
to wit, on the 25th day of July, A. D. 1922, plaintiff’s intestate, 
David Benjamin Dougl^, .was an employee of *the said defendant, 
.Washington Terminal Company, and act^.as a brakeman and also 
as an extra conductor from time.to.time; and for that,on, to wit, the 
said 25th day of July, A. D. 1922, a.train, of cars of .the .Pennsylvania 
Railroad Company, a corporation, was hauled into and brought to a 
stop on one of the tracks leading into and a pa^ of the terminal of 
the said defendant, and the said .defen^^t thereupon, and as a 
part of its said business, assumed control pf-the said train of cars 
and locomotive for tbe ,pu^K)se of cutting gnd separating the said 
train of cars, namelv, the locomotive and one or more of the cars 
attached to it from.the reuiaiuing cars pf .the said train, as well as 
for other purposes; and for that.the said plaintiff’s intestate was en¬ 
gaged as extra conductor acting for.the aaid defendant and participat¬ 
ing in the separation of .the said:train of cars as aforesaid; and for 
that the said locomotive.and one.or more cars attached to.it was un¬ 
coupled and disconnected from the remaining part of the said train 
of cars for the purpose of making.the cut as aforesaid; and for that 
when the said locomotive and cars attached thereto were uncoupled 
and disconnected from the remainii^.part of the said-train of cars 
as aforesaid, a. signal .was. given to the agent, servant or em- 

10 ployee of,the defendimt operating the said locomotive to move 
the same forward; and for.that when .the said train was cut 

as ^presaid, the rear section thereof started .to . toft or move back¬ 
wards and plaintiff’s intestate prpce^ed to cross .thevtrack between 
the said first and rear sections of said.train; ^d the plaint^ ^ys 
that it.then and there b^me and wasithe duty of the said defendant, 
acting through its agents, servants and employees in charge of ,^d 
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Operating said locomotive and ti^ of cars, after receiving the signal 
to move the said locomotive atid^ ears' attached thereto forward, - to 
use reasonable care and prudence in the operating and man^emeht 
of the same, and not to permit the ^me tb drift or move bacKWaids 
without taking proper precautions to avoid injuring persons in and 
about the same, yet notwithstanding its duty in the premises the said 
defendant, acting through said agent, servant or employee managing 
and operating the said locomotive, negligently and carelessly operated 
or permitted the said locomotive and cars attached thereto to run 
or drift backwards without' giving aiiy wteiing, signal or notice of 
the fact that the said locomotive and cars attached thereto were 
being moved-or permitted* to move backwards, and negligently and 
carelessly permitted'the"^^ said locomofive and’cars'attached thereto tb 
move backwards after he^ saw^ br^ by the exercise of reasonable care 
and prudence cbuld have seen; plaintifiTs said intestate in a'position 
of peril: Whereby and-^ly rfesabn' whereof plaintiff’s said intestate was 
caught between the said* two sections of the said train and mashed 
and crushed and^ receiving' injuries' frem which' he languished and 
languishing died: And the' plaintiff says that had^ his said' intestate 
survived the said' injuries, a right of action would- have’ 
11 accruedan favor of the' said’ intestate against the said' defend¬ 
ant for damages by reason of the' wrongful act and neglect of 
the defendant as aforesaid, and that a cause of action has accrued in 
favor of the plaintiff as administrator of the estate of the said David 
Benjamin Douglas for the benefit of the widow and children of thef 
said intestate, namely, Mary Y. Douglas, widow, and David B. 
Douglas and Louise' M. Dou^as, children, under the statute in such 
case made and provide. 

Wherefore, plaintiff brings^ this stiit and claims the fiuther sum of 
Fifty Thousand dollars ($o0,000.00) damages, besides costs'. 

WILTON J. LAMBERT, 
RICHARD A.. FORD, 
r: H. YEATMAN, .. 

Attorneys j or Plaintiff. 


Not Gmlty Plea' to' Arrlended D^atdtion. 
Filed Aiiril’ 2, 1923: 


Now comes the defendant,. Washingtod Terminal- Company, and 
for plea to the second and third' counts of the amended declaration 
filed herein says it is not guilty ^ alleged. 

imilLTON & HAMILTON, 

Attorneys for Defendant, 
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JOHN t. DOtTGLA^ VS. WASHINGTON fEkWiNAL CO. 


12 Memorandum. 

April 2, 1923.—Jury sworn and respited. 

Opinion. 

Filed April 4, 1923. 

The Court : This is a motion by defendant for a directed verdict in 
its favor. 

The suit is one brought under the provisions of the Federal Em¬ 
ployers’ Liability Act by one John L. L. Douglas, as administrator 
of the estate of David Benjamin Douglas, deceas<^, against the Wash¬ 
ington Terminal Company; and grows out of an occurrence, on the 
night of July 25, 1922, at the station of the defendant company in 
this District, which resulted in the death of plaintiff’s intestate. 

The declaration was originally filed in one count; subsequently, 
the declaration was amended by adding two separate and additional 
counts. Counts 1 and 3 of the declaration, as so amended, charge 
that the decedent came to his death as the result of the negligence of 
the defendant, in the operation of a locomotive and train of cars 
thereto attached, handled by its agents, ser\’ants and employees in 
charge thereof, the latter, as developed W the testimony herein, be¬ 
ing the engineer and fireman on the locomotive of the train in ques¬ 
tion, and which train was specifically alleged to have been, and so 
established by the testimony, a train, (coming from New York to 
the Union Station in this District,) of the Pennsylvania Railroad 
Company; the theoiy- of the plaintiff, so far as concerns the 

13 two counts of the declaration named, being that, when the 
Pennsylanvna Railroad Company’s train arrived on the tracks 

of the Terminal Company, the latter assumed control thereof, and 
that the managing crew of the train, that is, its engineer and fire¬ 
man, thereupon became the employees of the Terminal Company, 
and, as such, come within the provisions of the Employers’ Liability 
Act. 

Count two is somewhat different from the counts just referred to, 
in this, that the negligence resulting in the death of decedent is 
alleged to have been the concurring negligence of the crew operating 
the locomotive and the cars attached to it, (that is, of the engineer 
and fireman of the locomotive,) and of an employee of the Terminal 
Company, whose duty it was to disconnect the hose at the point where 
the two sections of the train were to be separated, the latter having 
failed, so it is alleged, to open the angle-cock at the point where the 
separation of the hose was made, and which, if done, would have 
held the rear section of the train stationary; that the locomotive and 
the cars thereto attached drifted or were operated in a backward 
direction, and the rear section likewise drifted; and, in that situation, 
the said employee of defendant opened the angle-cock on the rear sec¬ 
tion, causing it to come to an abrupt stop, whereby the decedent was 
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caught between the two sections, and thereby received injuries from' ^ 
which he died. 

At the outset, it may be well to fix in mind the fact that the com- 
mon-law rule of negligence is not modified by the Employers ^ ^ 
Liability Act; in other words, that the responsibility of the carrier, • 
if r^onsibility there be, must be based upon established 

14 negligence; and, also, that the common-law rule as to burden 
of proof remains immodified: (Seaboard Air Line R. Co. v. 

Horton, 2SS U. S. 4^2.) So, too, except only as to cases coming un¬ 
der Section 4 of the Act, (that is, where the violation by the carrier 
of any statute enacted for the safety of employees contributed to 
the injury or death,) the doctrine of assumption of risk is not 
eliminated as a defense; in other words, the defense of assumption of 
risk remains as at common law: (Southern R. Co. v. Crockett, ^S4 
U. S. 72o). There is no evidence in this case which brings it within 
Section 4 of the Act; and, accordingly, the ordinary common-law 
doctrine and defense of assumption of risk is available, if otherwise 
properly present in the case. 

The several propositions to which reference has just been made 
were considered and affirmed by the Court of Appeals of this Dis¬ 
trict, in the case of Washington Southern Ry. Co. v. Smith, (4^ 
App. D. C. 192;) and I assume are no longer open to controversy. 

The Court has carefully considered the matter of the charge con¬ 
tained in the declaration so far as it affects the alleged negligent con¬ 
duct and operation of the locomotive, then in charge of its crew, 
engineer and fireman, employees not of defendant, but of the 
Pennsylvania R. R. Co., and has reached the conclusion that, if 
credit is to be given to the testimony which the plaintiff himself has 
affirmatively introduced, no negligence in that regard has been 
established. 

The evidence offered on behalf of plaintiff concerning this phase 
of the case is to the effect that the decedent himself directed, 

15 by appropriate signal, the crew of the locomotive to do ex¬ 
actly what was done; and it was while that operation was in 

progress that decedent suddenly left the station platform, from 
which he had been directing the movement of the locomotive crew, 
and, without warning to that crew, or indeed to anyone else, inter¬ 
posed himself in the way of the backing cars and locomotive, and so 
was fatally injured. The Court is asked to disregard this direct, 
positive and affirmative testimony so offered by and on behalf of 
plaintiff, and to presume the contrary thereof to be true, and, so dis¬ 
regarding and so presuming, to find that a prima facie case of 
negligence on this branch of the case, that is, under Counts 1 and 3 
of the declaration, has been made out. Suffice it to say, that the 
Court fails to find sustained by the evidence the several charges of 
negligence set forth in the two counts of the declaration just men¬ 
tioned. As to a number of the charges in those two counts, indeed 
as to most of them, other than the incident of the backing in 
response to appropriate signal given by the decedent, no evidence 
of any particular moment has been offered. 
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But, however that inay be, the Court is further of opinion that, 
insofar as the accident to decedent may have been the result of 
the conduct and operation of this Penhsylania Railrdad train by 
the crew thereof, that is to say, by its then engineer ^d fireman, 
the latter were not employees of the Tenhinal Company within the 
terms and provisions of the Employers Liability Act, and, accord¬ 
ingly, that the defendant is not legally responsible therefor. The 
Court has read and considered the Agreement upoii which reliance 
is placed by the plaintiff, concerning this phase of the case, 

16 but it does not find that it operates to bring about a con¬ 
dition of legal liability and responsibility such ^ is here 

claimed, (Standard Oil Co. v. Anderson, 912 U. S. 215; Robinson 
V. B. & 0. R. R. Co., 2S7 id, 84.; Hull v. Philadelphia & Reading 
Ry. Co., 252 Id. 475.) 

While the proposition that the train crew of the Pennsylvania 
Railroad train, upon entering upon the tracks and domain of the 
defendant, Terminal Company, became not only subject to the rules 
and regulations of the latter as to signals, tracks, switches, <fec., but, 
also, in necessary legal effect, became the employees of the Terminal 
Company, while so in and upon the property of the latter, is pressed 
upon the Court with such earnestness and confidence on behalf of 
plaintiff, it is just a little significant that the testimony herein for 
plaintiff has disclosed the fact that, at this time, there is pend¬ 
ing in this Court a suit by this same plaintiff, filed by the same 
attorneys as herein, growing out of identically the same accident and 
death, claiming damages against the Pennsylvania Railroad Com¬ 
pany, based upon the alleged negligence of its employees. This 
fact, while it has not, in any way, influenced the Court in reaching 
its own conclusion herein, for which it assumes, as it must and prop¬ 
erly should assume, full reponsibility; nevertheless, indicates that 
both plaintiff and his counsel, out of abundant caution, as has been 
explained, and in order to avoid the bar of the^ statute of limitations, 
have deemed it the part of wisdom and caution to safeguard the 
situation in its alternative aspect and contingency. 

This leaves for consideration the second count of the declaration 
in which is set forth a combined allegation of negligence em- 

17 bracing both the crew of the locomotive in respect of its 
operation and the employee of defendant who made the hose 

disconnection, and later brought the detached rear section of the 
train to a stop by opening the anglecock. 

The allegation of this count, so far as here material, is thus: 

“The agents, serv’ants or employees of the defendant operating' the 
locomotive of said train of cars negligently and carelessly failed and 
omitted to apply the air to the remaining section of the said train 
of cars from which the said locomotive and one or more cars attached 
to the same was cut and separated, for the purpose of holding the 
said rear section in a stationary position, and negligently and care¬ 
lessly failed and omitted to apply the air to said engine so as to hold 
said engine and the one or more cars attached thereto in a stationary 
position until such time as, after having received the signal to go 
forward, the reverse movement was completed ♦ ♦ 


If. 1)00(^49 W4iilK<3TO£r CO. If 

fqr a mQm^nf;, it may be noted that, having tlins af- 
firmatiy^ly al}eg^d tl^t it pf the locomptiye crew to 

wply the a^ to the rcfnaining ^tiop of the tra^ of f|X>m which 
the locomotive ai^d it? ppc pr twp ^t^hed cars weye cut and ^pa: 
rated, so as to hpld the spid rea? secdpft in a statipna^ ppsiiipn, me 
cpimt thus prpce<^: 

‘^and d^endant’s agent, seiryant, or employee, whose duty it was to 
disconnect the Ho^ at the point where the two sections of the train 
were to be separate, negligently and carele^ly, at the time 

18 of mal^g said d^pnnection, failed and omitted to open the 
angl^oca att^h^ to the first car of ^d r^ section so as to 

hold said rear section stationaiy.” 

It may be that these allegations of duty, as to application of air to 
hold the detached rear section of the the train in a stationary posi¬ 
tion, one charge being that it was the duty of the train crew so to do, 
and the other that it was the duty of the employee of the Terminal 
Company so to do, (referring here to the car-repairer who assisted the 
decedent in cutting that train, as it is called) are related; but, on the 
face of the allegations, they seem to be both unrelated and incon¬ 
sistent, since, from the nature of things, the locomotive crew could 
hardly have applied air from the locomotive end to the rear section 
of the train after it had been detached and the air hose disconnected. 

Passing by that allegation, the charge in the second count thus 
proceeds, referring again to the employee of defendant (that is, the 
car repairer) : 

“and negligently apd carelessly and while plaintiff^s intestate was 
upop the said track, as aforesaid, and could be easily seen, and while 
the said locomotive and cars attached were carelessly and pegligeptly 
permitted to drift or be operated backwards, as aforesaid, opened the 
angle-cock attached to the first of the said cars of the rear action of 
said train and otherwise applied the air upon the said rear section so 
as to cause the same to cpme to ap abrupt stop, and before the plain¬ 
tiff’s intestate, in the e?:ercise pf reasonable care and prudence, could 
avoid beipg caught between the two sections of the said train, whereby 
and by reason whereof plaintiff’s intestate was caught between 

19 thie said two sections pf said train,” etc. 

Let me turn, although but briefly, to the evidence concern¬ 
ing the allegations just referred to, so far as, in the opinion of the 
Court, legally relevant apd niaterial. 

The decedent, at the time of the occurrence, was 31 years of age; 
he was a brakeman and extra-conductor, in the employ of defendant. 
Terminal Company. How long he was in the employ of defendant, 
and the different and successive positions held and filled by him, does 
not appear; but the evidence discloses it is only the men who are pro¬ 
moted to the position of conductor, or extra-conductor, who are per¬ 
mitted to do work of the kind in which the decedent was engaged 
on the night and upon the occasion here in question. As already 
stated, the decedent was a brakeman and an extraiconduc^or; from 
which, in view of the evidence mentioned, it is to be fairly assumed 
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that he had been promoted to the position of extra-conductor as one 
duly qualified, by experience and ability, to do the particular kind 
of work required, and which, from the very nature of the work it¬ 
self, was conceivably both ’dangerous and hazardous. 

The work of supervising and doing, one or both, the separating 
and disconnecting of cars from trains upon their arrival at the sta¬ 
tion of the Terminal Company, according to the testimony, is en¬ 
trusted to these extra-conductors, assisted by car-repairers; and this 
decedent was engaged in the doing of the work of his employment 
at the time he met his death. 

While 15 witnesses, in all, have testified herein on behalf of plain¬ 
tiff, only 3 thereof were witnesses to any part of the actual occur¬ 
rence itself; and they are, first, Lynch, the car-repairer, who 

20 was decedent’s immediate as well — only assistant at the time; 
next Adkins, the locomotive engineer, of the train in ques¬ 
tion; and; third, and last, Morris, the f&eman of that locomotive. 

Let me refer to their testimonv, reversing the stated order, so as 
to start with the train crew first. 

Adkins, the locomotive engineer, testified, that he had been in the 
employ of the Pennsylvania Railroad since 1897; had been a loco¬ 
motive engineer for 20 years; that, in July, 1922, he was handling 
train 183 from New York to Washington; that the train got in the 
station here at 9.10 P. M., if on time, and, in the depot, his fireman 
handled the engine; that, upon arrival here, they take off the Pull¬ 
man cars that go South; take them down to the low line, or wherever 
they go, after the passengers get off, and we back the train up to clear 
the cross-over between 18 and 19 track, and set one car over on 19 
track, the postal car, {R. the back-up man, who is a Terminal 
man, handles that, and he gives the signals for making the cut; wit¬ 
ness, w-hen he came into the station, handled the locomotive right up 
until the final stop was made, and then its operation was handled by 
the fireman, {R, 4 , 0 ^) named Morris. 

The witness then proceeded: 

was over on the left side of the engine, sir, and we backed back 
to clear the cross-over, and stood there some time, and I was a little 
uneasy, wondering why he w’as so long making the cut, and I went 
over between the tank and the engine on the engineer’s side, where 
the fireman was handling the engine, and directly Douglas gave a 
signal to back up, and I called the fireman’s attention to it, 

21 and went over on the other side, so the fireman could see the 
signals himself and work accordingly.” {R. 4d.) 

When witness saw the signal, he was on the right or West side 
of the engine, {R. 4d;) and Douglas was on the platform on that 
same West side, and about between the first and second car where 
the cut was to be made, after we backed to set the car. He gave the 
signal with his lamp. Witness then walked to the other or left side 
of the engine—^he was on the engine all the time, not on the 
platform. There was no bumping or anything of the kind, fol¬ 
lowing the giWng of the signal to back up, {R. J7). After backing 
up to give the slack, the front part of the train went ahead, that is 
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judge I moved back about 3 feet.’’ 

Witness, when he pulled up South of the cross-over-—enough to 
clear the cross-over, whatever distance the cross-over is from the 
block, stopped and some one on the platform ran up and said there 
was a man hurt or killed. (R. 61.) 

Asked as to who gave him the signal to back up and go forward, 
witness replied, the man that gave him the signal the first time he 
made the move from the rear end of the train—^he had walked up. 
Witness was on the right side of the cab, leaning out of the window, 
getting the signals. {R. 62.) 

The witness further testified that, after getting the signal to back 
for the slack, he backed about 3 feet. {R. 67.) 

Witness further testified that he had been an engineer since Jan¬ 
uary, 1918. and, while he was working in the capacity (rf a fireman 
on July 25, 1922, it was not due to any fault of his, but simply to 
the depression in business throughout the country, which 
23 made a reduction in force necessary. {R. 68.) 

On redirect examination, the witness further testified that 
the signal to back and go fonvard was given simultaneously, {R. 
69:) that is, as he explained it. one right after the other; that, on 
this occasion, the engine backed about 3 feet, which was the usual 
movement to permit slack to pull the pin; and then he went for¬ 
ward, {R. 71:) that Douglas, when he gave the signal to reverse 
and then go forward, w’as on the station platform, and about oppo¬ 
site where the cut in the cars was to be made. iR. 73,) 


14 


JP^ L. D0PQI4§ V^. 


The tMr(i an4 1^ ey^w^tne^, indeed o^y eye-i^tness to the 
entire occurrence, is hyncK, tlie car-repair^," and ^he attaint of 
decedent upon the oc(^ion ip qu^ion. 

This witn^ began "work for tfic Terqain^ Cpnipany in 1917, and 
worked in v^ious positions, car clea^ a^’ut 2 months, then pipe¬ 
fitter's help^, then car repairman,'w^t to the station about July 1, 
1922, and from thence until the accident wasVn^iged in helping cui 
the trains; prior to that, Imd ex^nence in cutting trains in the 
coach yard, {R. 16-17.) 

On the night in question, when train 183 puUed in, witness was 
on the west side of 18 track, as was Douglas al^, and witness first 
saw the latter on that night right where they made the cut. (R. 19.) 

The train w*as made up of coaches, baggage, and a postal car; had 
to back the postal car over to the block on track 19, upstairs; wit¬ 
ness had assisted in making this put every night, it w^as a regular 
move. {R. 20.) Douglas had charge of making this cut. 

24 The baggage car was next to the engine, then a coach, and 
then coaches right down. Witness had to be there every night 

to watch this train come in, 9:10 or 9:15; had to be there to make 
the cut, to cut the engine and cut these cars; came down on the West 
side of the train on 18 track, {R. 21;) w’hen he came to w’here he 
had to make the cut, Douglas w’as standing there, and said: ^^Lynch, 
do you make this cut from here?'’ W’itness replied ‘‘Yes”; and wit¬ 
ness then broke the angle-cock on the west side of the baggage car, 
crossed over, and cut the angle-cock on the coach, then broke the 
hose, and found the lever w’as tight, and said to Douglas “Give me 
some slack.” 

“1 could see him give the signal, wave his lantern ♦ * * like 
that (indicating) and I could see the lantern move * * ♦ and 
I pulled, and I couldn’t get no slack, and I says ‘Mr. Douglas,’ I says, 
‘give me some slack’; so he gaye sl^k, and I pulled the lever off 
there; I pulled the lever, and I found the train was going away. 

ajc * ♦ 

“The north train, north section; and when I found it was going 
away, I reached in and pulled my angle-cock, put the brake on, and 
in the meantime, he came right in, and the engine w’as still coming 
back. When I put my brakes on tight, I guess he w’as going in 
there to do the same thing I was going to do—don’t know w’hether 
he was or not—but he got caught.” \R. 22.) 

The witness further stated that he saw the signal given by Doug¬ 
las to come back; that he could not see the signal to go forward; 
(R. 2S\) that w'hen witness pulled the cut-lever, the north section 
and the south section were still coming, still moving; that when 
Douglas started to go' through, the distance between the two 

25 sections was about 3 feet; Douglas, up to that time, had been 
on the west side, and witness was on the east side; that Doug¬ 
las walked east toward the witness {R. 2^). 

“Q. Where was he when you opened the angle-cock? A. On the 
west side. 

“Q,. Where was he when you opened the angle-cock to stop the 
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teal* sectioti or north section? A. He was standing on the ^e^ 
side^ 

“Q Whoh did ho start throiigh, bfefoire or after you opened the- 
angle-cock? (R. ^4-) A. Just as I was turning the angle-cock, he 
made a move from thfe VrOSt sido towards me, blit I beat hini to it. 


Hid yoii and he start for the angle-cock 
A. I was fii^. 


at the same time? 


You were nearest to the angle-cock, weren^t you? A. Y^, 
sir: he. was at the w^ side, and the ahgl^ock was at iny side, the 
east side. 

“Q. About how across the track did,he get before you were 
able to beat him to it? A: About a step off the platform. 

“Q. About a step off the platform? A. A step or two off the plat¬ 
form.’^ (R. 25.') 

The witness further trifled that, when he opened the angle-cock^ 
he stOpp^ the north ^tion of the train immediately; that the train 
was still backing when he opened the angle-cock; that Douglas was 
caught right between the two couplers. (R. 25.) 


26 Counsel for plaintiff, in resistance of the motion for a di¬ 
rected verdict in favor of defendant, suggests several theories 

of alleged negligence as the producing or contributing cause of this 
unforiunate accident, and in respect of which it is contended the 
case should be submitt^ to the jury; for example, that the front or 
south section of the train (that is, the locomotive and the one or 
two cars attached) was moving backwards, through the negligence 
of the fireman then conducting the movement; again, negligence of 
Lynch, the car repaired, in pulling the cut-lever while the train 
w’as in motion; L^mch’s negligence in improperly breaking the 
train; that Douglas had a right to assume that Lynch would make 
the cut in a proper manlier, and that he would hot pull the cut-lever 
until he had made the train solid; arid further, that the act of 
Lyrich in stoppirig the rear i^ctioh of the train when he o^ried 
the angle-cock created a situation of dariger to Douglas which other¬ 
wise w’ould hot have beeh dangerous. 

So far as concerns the matter of alleg^ hegligence of the train 
crew: in backing the locomotive ahd the cars attached to it, the 
same has been disposed of by what has been stated above ih connec¬ 
tion with counts 1 and 3, and, therefore, need not be repeated. 

So far as concerns the matters of alleged negligehce of Lynch in 
improperly braking the traip, in pulling the cut-lever while the 
train w’as in motion, as well tl^ assertion that decedent had a right 
to assume that Lynch would make the cut in a proper manner, and 
that he would not pull the cut-lever until he had made the train 
solid, it will probably suffice to say that no one of these 

27 things, or all of them combined; was or were the proximate 
cause of this accident. The remaining matter, that is, the 

alleged negligence of Lynch ih opening the angle-cock and thereby 
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causing the rear section of the train to come to a sudden stop^ I will 
spe^ of in a moment. The contention of the defendant, in support 
of its motion for a directed verdict, comes down substantially to 
this: 

That the proximate cause of the accident was the voluntary act of 
decedent in leaving the platform and placing himself in the'path 
of the moving cars; that the injury was due solely to his own reck¬ 
less and indifferent conduct, and that, in lea\ing the platform, he 
assumed the risk of doing that which he so voluntarily and unneces¬ 
sarily did. 

Recurring for a moment to the testimony, and to which I referred 
at the outset, it appears, without dispute, that, from beginning to 
end, the active operation of the making of this cut, and all the detail 
things in connection therewith, was and were performed by Lynch, 
under the supervision of decedent standing on the platform, the 
latter giving the necessary movement signals as so thereunto re¬ 
quested by Lynch. Indeed, at the very beginning of the operation 
itself, decedent was told by Lynch, in response to inquiry by the 
latter, that he was going to make the cut and at that place. 

WHiether Lynch followed exactly the same detail in making the 
cut as did others, or whether he should have pulled the cut-lever 
while the train was in motion, seem to be aside from the real point 
in the case, since neither of those things was the efficient proximate 
cause of the accident that later on happened. 

28 After the coupling pin was pulled, however, the two dis¬ 
connected sections of the train continued to move, and Lynch 

reached in, opened the angle-cock of the moving rear detached sec¬ 
tion, and thereby stopped it. That, however, in and of itself, was 
not a negligent thing to do—in fact, it was obviously the proper 
thing to do; indeed, if permitted to indulge in speculation as to the 
reason which actuated decedent in suddenly crossing the track and 
thereby placing himself between the two disconnected and moring 
sections of the train, it was probably the very thing that the decedent 
himself, and at the very moment, had in mind to do himself. 

There was, however, not the slightest reason or justification for 
the decedent, who had not theretofore participated in the mechan¬ 
ical detail and operation of making the cut, suddenly, and without 
warning, going upon the track under the conditions then present, 
and plainly observable, and crossing through, endeavor to reach the 
angle-cock on the opposite side of the track, that is, the side where 
Lynch then was, and at a time when Lynch either had reached in 
and turned the angle-cock or was about in the act of so doing. 

There is no testimony in the case that Lynch had the slightest 
advance warning or knowledge that decedent, who had remained 
standing on the west platform throughout the cutting operation, 
would suddenly precipitate himself in the situation; and, of course. 
Lynch was equally without human opportunity, under the condi¬ 
tions then immediately present, to avert the result to decedent which 
almost instantlv followed. 

29 The Court has considered this case with exceeding care, as 
it is one of importance, naturally, to both parties concerned; 
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and, upon'such careful consideration, it has reached the conclusion 
that this conductor “For some inscrutable reason in utter disregard 
of the danger to his own life,” voluntarily and without previous 
warning to anyone, and equally without possible opportunity at that 
time afforded anyone to avert the cavacitv, suddenly interpo^ him- 


time afforded anyone to avert the 
self in the path of this moving train, and so came to his death; and, 
as stated in Virginian Railway Company vs. Linkous, {230 Fed. 88, 
93). 

“It cannot be reasonably insisted that it was the purpose of the act 
to afford relief where one’s injury is due solely to his own reckless 
and indifferent conduct.” 


The same thing, in effect, will be found in the case of Washing¬ 
ton-Southern Railway Company vs. Smith, {4.5 A'j^eals D. C., 192,) 
and in Great Northern Railway Company vs. Wiles, Administrator, 
{240 United States, 444-) • 

So far as concerns the matter of proximate cause, the cases of City 
of Winona vs. Botzet, {169 Fed. 321 ); Cary vs. Preferred Accident 
Insurance Company {5 L. R. A., N. S., 926) j and Milwaukee Rail¬ 
way Company vs. Kellogg, {94 United States, 4'^4-5), may usefully 
be referred to. 

In the Winona-Botzet case, supra, the short and simple statement 
of the rule of law in this regard is thus stated in the syllabus: 

“The proximate cause of an injury is the primary moving cause 
without which it would not have been inflicted, and which, in the 
natural and probable sequence of events, without the interv^ention 
of any new and independent cause, produces the injury.” 


30 It follows that the motion for a directed verdict should be 
and is granted. 

A. A. HOEHLING. 


April 4, 1923. 






Supreme Court of the District of Columbia. 


Wednesday, April 4th, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 

* ♦ * * ♦ 

Come again the parties hereto, in manner aforesaid, and the same 
jury that was respited yesterday except Wm. P. McDonald, who is 
absent (reported ill) and thereupon the parties agree by their at¬ 
torneys to proceed with the jury of elecen, and this cause being given 
to the jury in charge, they upon their oath say they find in favor of 
the defendant. 

The plaintiff thereupon waives his right to file a motion for a new 
trial and judgment is thereupon ordered to be entered upon said 
verdict. Wherefore, it is considered that plaintiff take nothing by 
this action, that defendant go hence without day, be for nothing held 
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and recover of plaintiff its costs of defense to be taxed by the clerk 
and have execution thereof. . 

From the foregoing judgment, the plaintiff by his said attorneys, 
in open court, notes an appeal to the Court of Appeals; whereupon 
the maximum of an undertaking for costs is hereby fixed in the 
sum of One Hundred Dollars ($10(K00:), with leave to de- 

31 posit the sum of Fifty Dollars, with the clerk, in lieu thereof. 

Memoranda. 

April 4,1923.—^Undertaking on appeal filed. 

May 1, 1923.—^Bill of exceptions submitted. 

Assignment of Errors. 

Filed June 14,1923. 

♦ ♦ * * ♦ ♦ ♦ 

The Court erred— 

1. In sustaining the objection to the request of the plaintiff for 
permission to see the transcript of record of proceedings before the 
Coroner’s inquest. 

2. In sustaining the objection to the request of plaintiff’s counsel 
for permission to look at the shorthand notes of the reporter report¬ 
ing the Coroner’s inquest. 

3. In sustaining an objection made by defendant to the question 
propounded to the witness. Lynch, as to his refusal to give a state¬ 
ment to Mr. Burton. 

4. In sustaining an objection by the defendant to the question 
propounded to the witness. Lynch, as to whether or not he gave a 
statement to the Claim A^ent of the Washington Terminal Company. 

5. In sustaining an objection of the defendant to the question 
propounded to the witness. Lynch, as to the number of times he was 

interviewed by the Claim Agent of the company. 

32 6. In granting a motion made by the defendant for a di¬ 
rected verdict. 

7. In refusing to grant the motion made on behalf of the plaintiff 
that the case be given to the jury to render a verdict subject to the 
ruling of the Court on questions of law. ' 

WILTON J. LAMBERT, 
RICHARD A. FORD, 

R. H. YEATMAN, 

Attorneys for Plodnti§. 

Supreme Court of the District of Columbia. 

Monday, June 18th, 1923. 

S^ion resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 
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, The Gouzt having this di^ agned the BOl of Exceptik^ taken ^ ix 
the trial of this cause and heretofore submitted, now her^y,eiders ^ 
the saBK of record nunc pro tunc. - ^ ^ 


Designation of Record, 
Med June 18,1928. 




The Clerk of the cotift in making up the transcript of record on 
>Deai in the above entitled cause w3l include therein the following: 


appeal in the above entitled cause will include therein the following: 

1. Declaration filed September 9th, 1922. 

33 2. Pl«si of defendant filed October 5th, 1922. 

3. Joinder of issue. 

4. Amended declaration filed March 16th, 1923. 

5. Pleas to second and third coimts of amended declaration, filed 
April 2nd, 1923. 

6. Jury sworn, April 2nd, 1923. 

7. Verdict for defendant. Motion for a new trial waived and 
judgment on verdict for the defendant against plaintiff for costs. 
Appeal noted and undertaking for costs $100.00 and leave to de¬ 
posit $50.00 in lieu thereof, April 4th, 1923. 

Memo.—Undertaking and security for costs approved and filed 
April 4th, 1923. 


8. Opinion of Court filed April 4th, 1923. 

Memo.—Bill of exceptions submitted to Court May 1, 1923. 

9. Assignment of errors. 

Memo.—Bill of exceptions approved and signed June 18, 1923. 

10. This designation of record. 


WILTON J. LAMBERT, 
RICHARD A. FORD, 

R. H. YEATMAN, 

Attorneys for Plaintiff. 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 33, ^th inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of whidb is made 
part of this transcript, in cause No, '66963 at I^w, wherein John L. 
Douglas, Administrator of the Estate of David Benjamin Douglas, 
deceased, is Plaintiff and Wa^ngton Terminal Company, a corpora- 
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tion, is Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 12th day of July, 1923. 

[Seal of Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk, 

Bv W. E. WILLIAMS, ' 

Assistant Clerk. 


35 In the Supreme Court of the District of Columbia. 


At Law. 


No. 66963. 

John L. Dougl.\s, Administrator of the Estate of David Benjamin 

Douglas, Deceased, Plaintiff, 

vs. 

Washington Termin.\l Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered, that this cause came on for trial before the Hon¬ 
orable A. A. Hoehling, an associate Justice of the Supreme Court 
of the District of Columbia, and a jury, on the second day of April, 
1923. Thereupon, and thereafter, the plaintiff, to maintain the 
issues on his part joined called as a witness Mr. Hulbert L. Bis- 
SELLE, general manager of Smith & Hulse, shorthand reporters, who 
testified that his firm reported the testimonv taken at the Coroner^s 
inquest over the bodv of David Benjamin Douglas at the request of 
^Ir. Hamilton, or Mr. Brady, and produced the stenographic notes 
and a copv of the typewritten transcript for which services Mr. Ham¬ 
ilton paid; that he had no objection to letting counsel for plaintiff 
have same if the court thinks proper. Whereupon counsel for the 
defendant objected to the delivery of same to counsel for plaintiff. 

The witness further testified that he had no personal objec- 
36 tion to counsel for plaintiff having same other than Mr. Ham-. 

ilton’s objection; he always considered these papers the prop¬ 
erty of the partv who employed him and that if Mr. Hamilton had 
come to him before he had received the subpoena and had asked him 
to deliver to him the stenographic notes and the copy of the tran¬ 
script he would not have felt compelled to do so; that the transcript 
is a copy he had made for their o^yn file and had not been paid for 
by anybody; and that if it is left to the witness’ judgment after 
the objection has been made by Mr. Hamilton he should certainly 
object to turning it over because he considers it his transcript. Where- 
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upon the witness was asked to deliver the transcHpt to counsel for 
the plaintiff to which the counsel for the defendant objected, which 
objection was sustained by the court. 

■• 

Thereafter Ray Farrell, was called to the stand as a mtness for 
the plaintiff, and testified that he was the stenographer who reports 
the proceedings at the Coroner^s inquest over the body of David Ben¬ 
jamin Douglas, deceased, and identified the shorthand notes that had 
been produced by the witness Bisselle as the notes taken in the report 
of said proceedings; thereupon the witness was handed the transcript 
of the proceedings before the Coroner’s inquest produced by the wit¬ 
ness Bisselle and testified that if the same were a transcript of the 
material which he dictated on the dictaphone he would say that it 
was an accurate transcript; that the marks of identification on the 
same appear in the upper left hand comer of the caption page 

37 and are the initials '‘RF” followed by the initials ‘^CB” which 
indicates that this is his dictation was transcribed by Charley 

Badger. 

^^Mr. Yeatman: I am going to call for those notes. 

‘^The Court: Is it a part of your case in chief? Are you going to 
offer these notes and the transcript? 

‘‘Mr. Yeatman: I w’ant to see them, if the Court please, for the 
purpose of refreshing the. recollection of the witness Lynch on cer¬ 
tain things.” 

I 

Whereupon counsel for the plaintiff asked permission to see the 
transcript before he offered it in evidence or before further use is 
made of it, to which request the counsel for the defendant objected 
on the ground that there is no evidence to show that the notes or the 
transcript are material or relevant, and further they are the private 
property of the persons who paid for them and the witness has no 
right to produce them without that persons’ consent; and further 
that the court will not close its eyes to the fact that the object sought 
is not to refresh a witness’ recollection but to be used for the purpose 
of contradicting one of the plaintiff’s own witnesses (the witness 
Lynch who had been called to the stand before this witness) where¬ 
upon the following occurred: 

“The Court (addressing the counsel for the plaintiff): Your re¬ 
quest is now that the notes and the transcript be turned over to 
counsel. 

“Mr. Yeatman: To look at, not to carry away. 

“The Court: You object? 

“Mr. Hamilton: I object. 

“The Court: I will sustain the objection.” 

38 To which action of the court in sustaining the said objec¬ 
tion counsel for the plaintiff then and there excepted which 

exception was then and there duly noted upon the minutes of the 
court. 
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Whereupon the following occurred: 

^‘Mr. Yeatman: I aslc permission to lopk at the shorthand notes. 
Most certainly they do not belong to the railroad company. 

‘^Mr. Hamilton: The testimony is, from Mr. Bisselle, that they do 
belong to me, and tha:t if I had demanded them, he would have 
turned them over to me. 

“Mr. Yeatman: Not the notes. 

“Mr. Hamilton: Yes, sir; he said the not^, and a c<^y of the rec¬ 
ord that he keeps there. . That is what he testified to.’^ 

Whereupon the Court sustained the objection of the counsel for 
the defendant to the request of counsel for the plaintiff to look at 
the shorthand notes, to which action of the court counsel for the 
plaintiff then and there excepted which exception was then and 
there duly noted upon the minutes of the court. 

The plaintiff further called to the stand prior to the production 
of the witness Farrell, John J. Lynch, who testified that he went to 
work for the Washington Terminal Company in October, 1917, prior 
to which time he had been a private watchman for Bliss & Company 
and had not done any railroading; that at first he worked as a car 
cleaner, then a steam man—steam inspector, putting steam in these 
cars—^then a pipe fitter’s helper in the terminal shops and from 
Februar>’ to July, 1922, he had been pipe fitter’s helper and 
39 car repairer and filling in; as a car repair man he had had 
occasion to assist in the cutting of trains in the station since 
he went to the station the first of July, 1922, and from that time 
until the accident to Douglas had been helping him cutting trains; 
had had experience in cutting trains out in the coach yard prior to 
that time. He had known Douglas since 1917. At the time Doug¬ 
las was killed he was working for the defendant as a brake man: 
about 9.10 in the evening, train 183 of the Pennsylvania Railroad 
Company pulled in on 18 track and he was on the west side of said 
track. Witness first saw Douglas right where the cut was made; the 
train was made up of coaches, baggage car, and postal car; when it 
came in the postal car had to be backed over the block onto track 
19: had assisted in cutting 183 every night prior to July 25, as it was 
a regular move; on the night he was killed Douglas was doing the 
work of brakeman as he always did. Douglas had charge ^f the mak¬ 
ing of the cuts: witness actually made the cut; on the night of the 
accident the baggage car was next to the engine and next to the bag¬ 
gage car was a coach; when 183 pulled in on the night of the acci¬ 
dent, witness had to be there to make the cut, to cut the engine and 
these cars; it was his regular move every night; he came down the 
west side of the train on 18 track and Douglas was standing there 
and said, “Lvnch, do vou make this cut from here?” and witness 
replied “Yes;” witness broke the angle cock on the west side of the 
bapgage car, crossed over and cut the angle cock on the coach and 
then broke the hose and found the lever was tight and asked Doug- 
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las ta ^ve him some slack; he saw Douglas give the signal 
4G by waving his lantern and witness puHed and could not get 
any slack and again asked Douglas for slack, slack was given 
and witne^ pulled the lever and then found the north or rear section 
of the train was going away; when he found it was going away he 
reached in and pulled the angle cock, put on the brakes. In the 
meantime Douglas came right in and the engine was still coming 
back; when the witness put the brakes on tight he guessed Douglas 
was going in there to do the same thing he (the witness) was doing; 
he does not know whether he was or not, but Douglas got cau^t; 
saw Douglas give engineer signal to back for slack as I told him; 
when you cannot pull your lever it is necessary to get some slack, 
the train keeps on coming back; when he pulled the cut lever the 
north section of the train was moving and the south section still 
moving; when Douglas went between the north and south sections 
they were about three feet apart; prior to that time Douglas was 
on the west side and walked east toward witness, who was then on 
the east side; when witness opened the angle cock to st(^ the rear 
or no-th section Douglas was standing on the west side; just as wit¬ 
ness was turning the angle cock Douglas made a move from the 
west side towards witness, but witness beat him to it; witness started 
for the angle cock first; witness was nearest to the angle cock as 
Douglas was on the west side and the angle cock was on the east side. 
When asked how far across the track he, Douglas, got before the 
witness was able to beat him to the angle cock witness replied: About 
a step or two off the platform.” When witness opened the 
41 angle cock it stopped the north section of the train immedi¬ 
ately ; witness did not notice that any signal was given by the 
engineer as the train kept backing; the train was still backing when 
he opened the angle cock; Douglas was caught right in between the. 
two couplers; he fell back as soon as the engine pulled out and was 
dead. In order to cut the air hose it is necessary to shut off the 
air, both on the rear section and the front section of the train; he 
cut the air off of the west side on the front section and crossed over 
and cut the angle cock on the east side the coach, cut the hose and 
then pulled the lever; as soon as he broke the hose he pulled the 
lever and found it was ti^t so he hollered to Douglas to give him 
some slack which he did; witness then pulled the lever and found the 
north section of the train moving away from him; the engine section 
did not go forward before the accident. 

On cross examination witness testified that this was a Pennsylvania 
train in charge of a Pennsylvania crew; when this train pulled in 
witness was standing on station platform west of track 18 and he 
turned and walked to the front end after it passed him and Douglas 
ordered him to cut the train; this was a regular movement every 
night but it was the first night he saw Douglas have charge <rf it 
and when he was told by Douglas to cut the train Douglas was 
standing on the station platform between tracks 18 and 17; the 
train was equipped with an air hose connecting it all the way from 
the engine to the last car as well as a signal hose; it is not safe fa 
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cut the hose until the air is cut off by turning the angle 

42 cocks; the hoses go down under the couplings and are at¬ 
tached to the opposite side of the next car and the break 

is made in the middle; after he had closed the angle cock on the 
west side he crawled under the couplings to the east side and cutting 
the air off there broke the coupling and started to operate the lever 
which draws out the coupling pin, and found it tight and asked 
Douglas to give slack to have the engine back up so as to loosen 
the pin; Douglas was still on the station platform and gave the signal 
with his lamp in response to that signal the engineer backed the 
train and witness immediately withdrew the pin; when he did that 
he found that the rear of the train begain to drift away to the 
north; it drifted about three feet and he had to take about one 
step; does not recall whether he took any more; reached the angle 
cock on the end of the car that was drifting and opened it; just as 
he made the step to turn on the angle cock on the section of the 
train that was receding, Douglas got off the platform and came right 
in between the couplers; witness reached the angle cock first. Track 
19 is immediately east of track 18. 

On re-direct examination the witness testified that when he saw 
the north section drifting and reached for the angle cock, he opened 
the angle cock to stop the train; when the angle cock is opened it 
puts the brakes on the car and stops it immediately. When he 
opened the angle cock the car did not move at all; just stopped like 
that (indicating); the angle cock was on the east side where he w’as 
standing. 

Whereupon the witness was asked the following question: 

43 ‘‘Q. I will first ask you, Mr. Lynch, whether or not you 
did not refuse to give a statement to Mr. Burton, here, this 

gentlemen here (indicating), as to what happened on that occasion?” 

To which question the counsel for the defendant objected which 
objection was sustained by the Court, to which action of the Court 
in sustaining said objection counsel for the plaintiff then and there 
excepted which exception was then and there duly noted upon the 
minutes of the Court. 

Thereupon the witness was asked the following question: 

‘‘Q. I will ask you now whether you did not give a statement to 
the claim agent of the Washington Terminal Company as to what 
happened on that occasion?” 

To which question counsel for the defendant objected which ob¬ 
jection was sustained by the Court, to which action of the Court in 
sustaining said objection counsel for the plaintiff then and there 
excepted which exception was then and there duly noted upon the 
minutes of the Court. 

Thereupon the witness was asked the following question: 

“Q. I will ask you how many times the claim agent has inter¬ 
viewed you about this accident before you went to the stand this 
morning?” 
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To which question counsel for the defendant objected which ob¬ 
jection was sustained by the Court, to which action of the Court in 
sustaining said objection counsel for the plainliff then and there 
excepted which exception was then and there duly noted upon the 
minutes of the Court. 


For the purpose of the record the statement was made that 
44 Mr. Burton, the gentleman referred to, was associated with 
plaintiff^s counsel in the conduct of the case. 

On re-cross examination the witness testified that the angle cock 
that he turned to stop the drifting train was on the east side on the 
end of the car under the p-atform and not on the side of the car. 

On re-direct examination the witness testified that when train 
183 is taken into the Terminal and cut is made the north section 
is taken out to the coach yard; the engine, the postal car and the 
baggage car are backed over to track 19; then the engine is taken 
away from them and comes right back and couples on to the north 
section which is carried to the coach yard. 


Thereupon to further maintain the issues on his part joined, the 
plaintiff called as a witness Ernest R. Adkins, who testified that 
he is a locomotive engineer employed by the Pennsylvania Railroad 
Company the last time since 1897, was handling train 183 in July, 
1922, and ran same from New York to Washington, and the engine 
of which was handled in the depot in Washington by his fireman; 
when the train gets in to the station the Pullman cars are taken off 
the rear to go south and after the passengers get off, the train is 
backed to clear the cross over between 18 and 19 tracks and the 
postal car set over on 19 track; a back-up man generally supervises 
that-cut; he is the Terminal man who handles the movement of the 
train while we are in there; he gives the signals for making the 
cuts; when pulling into the Terminal station on the run from New 
York no orders are given witness when he gets into the Ter- 
45 minal Yards unless there is something unusual; the cut he 
described was made every night when he ran the train; on 
the night Douglas was killed witness operated the locomotive into 
the station until the final stop was made and then his fireman, 
Morris handled the operation of the locomotive; when the cut on 
this particular occasion was about to be made witness was over on 
the left side of the engine; the train was backed to clear the cross¬ 
over and stood there some time and witness was a little uneasy why 
Douglas was so long making the cut and witness went over between 
the tender and the engine on the engineer’s side where the fireman 
was handling the engine and directly Douglas gave a signal to back 
up; witness called the fireman’s attention to it and then went over 
on the other side so the fireman could see the signals himself and’ 
work accordingly; witness was on the right or west side of the en¬ 
gine when he saw the signal and Douglas was on the west side on 
the platform about between the first and second cars where the cut 
was to be made; his fireman, Morris, was on the right side; when 
the signal to back up was given there was no unusual bumping that 
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he ^ew of; after the slack was ^ven to make the cut the front 
part of the train went ahead towards the south, and then someinie 
came up and said a man had b^n IdU^; Douglas gave a back up 
dgnal with the lamp, the proper si^d to l^k up; which 'witness 
supposed was meant for the purpose of giving slack; after slack w^ 
given nothing happened with the engine,—oiilyVe moved ahead 
and stopped and someone came up and ^d a man had been killed; • 
in operating an engine one woidd not go forward without a signal; 
witness only saw one signal given,—^the back up signal; they 

46 were operating a K-4 engine equipped for reverse" purposes, 
with what is called a screw reverse which involves the opera¬ 
tion of a wheel about the size of an autoniobile wheel; in’making 
the reverse movement with some wheels yoii have to give six or seven 
turns or eight probably; it would take anywhere frorn fifteen seconds 
to half a minute to make the six or seven turns of the wheel on this 
particular engine; he is familiar with the yard engines and ^me of 
them for reverse purposes are equipped with a bar; the lat^t' ones 
have what is called a power reverse which works by air or steam; 
when there is a bar in order to reverse you just grab hold of it and 
pull it back and you don^t have to turn something for half a minute 
or more. 

When the engineer is signalled bv the brakeman to give slack 
you back a little to give the slack and then the brakeman '^ves yop 
a signal to go ahead; when you get enough motion back to make "the 
cut he gives you a go-ahead signal; with some cars you have‘more 
slack than others; some locomotives take more than others; on this 
particular train at that time I would not say that the slack was over 
a foot or two or something like that, between a foot and two feet; he 
went back far enough to give the slack and then he* went ahead. 
That is all I saw him do. 

On cross examination the witness testified that he operated the 
Pennsylvania Train 183 from New York every third day for the 
past year and was in a habit of making this same cut every night 
they pulled in on that track; on the night of July 2q, 192*2, while 
his fireman was handling the movement in "the statiop he djd 

47 not notice anything out of the usual and ordinaiw method of 
making the cut; Morris was an engineer before this accident 

and at the time of the accident was acting as his fireman, and is an 
en^neer now. When you reach tHe terminal area bringing that 
train in from that point until you come to a stop in the ^tion you 
have got to obey the signals that* are ^t up for you and tho^ signals 
are followed altogether and you are turned into whatever track the 
signals and switches may direct you. 

On redirect examination the witness testified that the'Washington 
Terminal men in the tower ^t the signals; in backing for slack it is 
necessary to apply the air to come to a stop ; before'going forward 
again as a rule they leave the independent brake on’the engine‘to 
keep it from drifting any way at all; the proper proc^iire to m^e a 
cut of that kind when giving the slack is to back then apply the inde¬ 
pendent brake,'turn the reverse and then go forward.’ 

On recross examination the witness testified that' when signal is 
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giv^ti to bdck for opiet&tifitg the eiigme in the' iisiM f<M 
woTlld have to put the t^gine' iii^ the revfe^,' mote back, it, arid 
then go forward, it woidd take frorh ^t^O seconds to hedf a mintif€ 
with thfe reverse screw hl6ic£ in gobd co'tiditioli. There is ho method 
by which the en^^ cmi put air Or brak^ oh the car^ th^t will be 
etf^tive on the cars aftCT they have been cht lociSe froih the eh^e; 
the aghal that he few Douglfe ^ve w^ hot to b^k the' whole tf^ 
over tne ctoss^vct, but tO give slack and he communicated that sighal 
to the fireman; the slack aghal the lisusQ baOk-up signal. 

48 They are identic^. 

Thefeiipoh tb further maintain the i^fe oh his part jbined, 
the plaintiff called as a witness LutHER Fran^in Morkts, 
a locomotive engineer employed by the Pennsylvania Railroad Com¬ 
pany in Jiily, 1922. as a fiteihah, who te^ifi^ that he was fireinah 
on train 183 in July, 1922, and his eh^heer was E. R. Adkihs; that 
he was handling the engine at the time Douglas was killed, ahd Mr. 
Adkins, the engineer, was standing on the right side betweeh the 
tender and engine back of the cab do^r to track 18 than to 19; that 
the train was backed down over the cros^ver bh a winmuhicatin^ 
signal given by a rhan on the rear end and a signal with a trainman^s 
lamp; he waited a considerable time; that they waited for the man 
to come up from the rear end of the train, and after he got up he 
waited a few minutes; he feid sotriething to a man walking along side 
of 17 track; dobs not know what was said but the man that was walk¬ 
ing along 17 track cathe over to the train aiid di^ppeared oh the 
other side; that he then got a signal to back up and go ahead, which 
is the usual signal for giving slack when cutting the train; that 
what he did after getting that si^al was to let the brake off of the 
engine, inoye back suMcient to take slack to make the cut, put the' 
brake on and reveife the engine and go ahead; that he judges he 
moved back about three feet in order to take up the slack; when this 
signal is given the train is still connected up and the move is tnade to 
help the man making thfe cut; that the next he heard that anything 
unusual had happened Vras after they had pulled up.south of the 
cross-over, having gone forward far enough to clfer the cross- 

49 over, whatever distance the cros^ver il from the block; that 
he stopped, and some one on the platform rah up and said that 

there was a man hurt, or man killed; does hot rerhember what the 


words were; that the man who gave him the sighal to back up and 
go forwg^d was '^the man that gave me the signal the first time he 
made the move fihm the rear end of the train, he had walked up 
that he was on the right side of the cab leaning out of the windo^ 
getting the signdls; that Adkins wal on the right side of the engine, 
which was the side he was on. 

The witness further testified that in making the reverse he had a 
wheel to turn; that he thihfe it tek^ twelve revolutions frbih b^k- 
ward to forward all the way over; that in making a reverse move- 
merit of that kind and then to go forward aeaiii \ybu put yqiir brake 
on. reverse your en^ne, cut yqtif brake off and open yOur thtottle 
and go ahead that he ^ve rio' signals from the feb diiririg this 
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operation of backing and going forward; that the whole operation 
of reversing the engine, stopping it, and starting it up into a forward 
movement takes about thirty seconds. 

On cross examination the witness testified that they backed about 
three feet after getting the signal for this slack. The witness fur¬ 
ther testified that he has been an engineer since January 16, 1918, 
that the reason he was working as a fireman on July 25,1922 was be¬ 
cause business depressions had made it nece^ry to make a reduction 
in force, and he had to be put back; that at that time he was, 

50 and now is, working for the Pennsylvania Railroad Company. 
The witness further testified that a communicating signal is 

one given by a whistle up over the engineer's head wdiich is con¬ 
nect^ to an extra line of air that runs under each car and under the 
engine; that he got an air 'whistle signal from the rear of the train 
which indicated to back, and in addition to that got a hand lamp 
signal which was a signal to back; that he went back over the cross¬ 
over, w’hich would be a distance of a couple of car lengths; that then 
they came to a stop and they waited for a signal to get this car off, 
which he knew was going to be done and had been done every night 
but only every third night by the same crew; that the man who gave 
him this signal on the rear and who walked up beside of the train 
and gave him the signal to come back was Mr. Douglas; that the 
second signal was a signal to back up and then go forward, which he 
did, moving up far enough to clear the switches betw’een 18 and 19 
tracks which would be more than a car length; that then he stopped 
and stayed there until some man came and told him a man had been 
injured. 

On re-direct examination the witness testified that the signals to 
back up and go forward were not simultaneous, but were given one 
right after the other; that they usually know how much slack is in a 
car, whatever number of cars you are setting off; that on this occasion 
the engine moved back about three feet which was the usual move¬ 
ment to permit the slack to be had to pull the pin; then we went 
forward. When you back to give slack, you stop your engine before 
reversing to go forward; you apply the engine brake down as the in¬ 
dependent brake. That is what witness did and the proper 

51 way to handle the situation. 

On re-cross examination the witness testified that when Mr. 
Douglas gave him this signal to reverse and then go forward Douglas 
was on the station platform. 

Thereupon to further maintain the issues on his part joined the 
plaintiff called as a witness John L. Douglas, who testified that he 
was employed as a brakeman and extra yard conductor at the Wash¬ 
ington Terminal, a brother of the man who was killed; that the de- 
cedant was employed as a brakeman and extra yard conductor, in 
July, 1922, by the Washington Terminal Company and had been 
there ever since December 16, 1916; that the duties of an extra con¬ 
ductor in the terminal are to take a regular conductor's job when 
they excuse the regular conductor for a day, or the regular conductor 
is sick; an extra man is promoted to his plsice. The witness further 
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testified that he was familiar with train 183 and had handled it sev¬ 
er^ times; that he was doing the same kind of work his brother was 
doing j that he was employed at the terminal the night his brother 
was killed but at that time was in Ivy City; that the duties of an 
assistant conductor in connection with making the cut of train 183 
were: '^His first duty was to get on the rear of the train and back it 
down. Then he was to get off and go back where the cut was to be 
made and tell the car inspector where to cut the hose. Then his 
duty was to give the engineer a signal for slack, after the hose had 
been cut; he then gave the engineer a signal to go ahead.” The wit¬ 
ness further testified that he knew a man by the name of 

52 Lynch, a car inspector. The witness further testified that he 
knew the methods usually adopted in making the cut on a 

train of this kind which is: “Those trains are run in there on dif¬ 
ferent tracks. These trains that they set those cars over on run into 
a double track, a track with a cross-over. The train comes into the 
block, and after the passengers get off the conductor gets on the rear 
end and backs it down over the cross-over. Then he gets off and 
tells the car inspector where he wants the hose cut. Then the car in¬ 
spector cuts the hose. Then the conductor, whoever he may be, in 
charge, gives the engineer the signal for slack. Then he pulls the 
pin (the conductor), that is his business. Then he gives the engi¬ 
neer a signal to go ahead, and when the engineer comes back, if the 
rear section is not solid and starts to drift away, he usually sees it 
when the man comes against it, and then he doesn^t pull the pin—^if 
they are not solid.” 

The witness further testified that it is the car inspector’s duty to 
cut the hose, but the conductor’s duty to pull the pin; that the proper 
way for the car inspector to cut the hose is to turn the angle cock on 
one side, then cross over and turn it on the other, cuts off the air; 
then he breaks the hose, then his duties are done until the next cut 
is to be made; that if the car inspector wanted to hold the rear sec¬ 
tion he would open the angle cock. 

The witness further testified that he did not know anything about 
the accident until a friend of his told him; that he was the admin¬ 
istrator of his brother’s estate; that prior to the time of this 

53 accident his brother was never sick a day in his life that he 
knows of. 

On cross-examination the witness testified that as his brother’s ^- 
ministrator he filed another suit against the Pennsylvania Railroad 
Company alone in this Court to recover damages for the same acci¬ 
dent. The witness further testified that if the acting conductor was 
performing the duties of a yard conductor he would have the same 
power as the regular conductor w’ould have; that concerning the 
movement that was made of this train No. 183 on the night of-July 
25th, 1922, and on other nights the first duty of the conductor would 
have been to back the train dowm over the cross-over after the pas-, 
sengers were unloaded, which signal would be given to the engineer 
by a communicating signal, which is a whistle signal, and then a 
hand signal; from the side of the last car in the train that if the en¬ 
gineer did not stop himself after mo\ing over the cross-over the con-" 
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ductor would ^ve him a to sto|r; that thfen the conductor gb^' 

up forward and direct! the ciitting out of the postal car; that he ap^ 
hot know what was done or what ofdets his brother ^ve in the mak¬ 
ing of this cut bn the night of the accideht. 

On re-direct examinatioh the Witness t^tified that the a^stant con¬ 


ductors and brakemen get their ordere from the yardmaster and as¬ 
sistant trainmaster of the Washih^bh Terminal Company in con¬ 
nection with doing the work on this tram and other trains. 


54 Thereupon to further maintain the isues on h^ part joined 
the plaintiff called as a tdthess Mr. John Herbert Tonge, 

who testified that he is Superintendent, Washington Terminal Com¬ 
pany, and was such in July, 1922, and produced a subpoena served 
upon him calling for all papers and memoranda showing movements 
of cars, engines, and trains, in which Douglas participated on July 
25, 1922, and produced ^me papere of certain movements, directed 
by conductor Douglas but none showing movements of train No. 183. 
The witness further testified that when trains are taken to the coach 
yard some of them are handled by the roM^s own crews. Some of 
them are handled to the coach yard by Washington Terminal crews, 
and some of them are handled to the coach yard by the road’s en¬ 
gine crew and by the Washington Terminal yard crew; that they 
w’ork together; that the trainmaster has charge of the supervision of 
the movement of trains when they get bn to the terminal property; 
also assistant yardmasters have a certain supervision; that the train¬ 
master and assistant yardmaster are employees of the Terminal Com¬ 
pany ; that the track on which trains arb placed when they get into 
the Terminal property is determined by the train directbr at K tower, 
an employee of the Washington Terminal Company. 

On cross examination witness said that the trains of all companies 
passing over or through the terminal zone are controlled by signals 
and switches, which are under the direction of a train director sta¬ 
tioned in K tower. There are also two other towers that fimction in 
connection wdth K tower; that trmn movement and the operatives in 
charge of trains take thbir train wherever the signals and the 

55 layout of the switches may direct them. 


Thereupon to further maintain the issues on his part joined the 
plaintiff called as a witness Charles F. Kohlerman who testified 
that he was Auditor for the Washington Terminal Company; that 
the Pennsylvania Railroad Company ddes a great variety of business 
with the Washington Terminal Company, sells the Terminal Com¬ 
pany materials, brings in freight for it, besides making use of the 
Terminal property for its trains and cars, and brings its trains in 
under the trainshed of the Nation; that the Washington Terminal 
Company keeps an account trith the Pennsylvania Railroad Company 
in reference to the use by the Pennsylv^ia Railroad Company of 
the terminal yard and station; that it does not keep any account, 
nor is there an accoimt kept, of the wages or compensation paid the 
fireman and engineer of the Pennsylvania Railroad Company’s trains 
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for making cute in the s-a^on wd bac]^g cars out; that them is 
hot, to his knowledge, iaaiy account kept showmg mpney p,md Ern(^]t 
Ri Adkins j^d L. F. ^oiro, or crated to the Pen^ytvante By¬ 
road Company, for thev se^ces, in Joking out a train on July 25, 
* 1922; that lo^ has no accdimt showing anything charged again^ the 
Washmgtpn Terminal for them two men^s service. 

On cross-examination wiih^ ^d the Temiinal Company cliMgm 
the Penn^lyania Sailroad Company ^d dl other rdlroad comp^^ 
for the use of the Terminal facilities. 

On re-direct examination the witness testified that in auditing his 
accounts against different railroad companies they their account¬ 
ing on the operating agrminent. 

56 Thereupon to further maintain the issues on his part 
joined, the plaintiff called as a witne^ Andrew L. Del- 

LASTATious who testified that he had work(^ for the Washington 
Terminal Company for four years and four months, leaving their 
employment in May, 1922, at which time he was a car inspector, and 
had been such for four years; that during the time he w;^ employed 
as a car inspector the usual and customary method employed by a 
car inspector in cutting a trdn was to turn off both angle cocks and 
break the hosej then easing the air down on the rear section of the 
train, which is done by openmg the angle cock, which applies the 
brake; that this is a proper way to make that cut. 

On cross examination the witnem testifi^ that it is the duty of the 
yard conductor to have the trdn backed over t^he cros^ver; that the 
yard conductor has charge of directing how the cut should be made 
and by whom; he stancte on the engineer’s side of the train where 
he wants the cut to be made and giv^ the engineer the signal to 
back up; that it is his duty to pull the cut lever providing the one 
on his side is working; that if the one on his side is not working, but 
the one on the opposite side is working it would be up to the car 
inspector to pull it then ^ter he tad cut tfie angle cocks and then 
cut the hose. The angle cwk could be opened after the coupling 
pin is pulled and it would put the teake on and stop the train.' A 
car inspector named Woo<te broke me in on the job of car inspector, 
and he told me the proper way to make a cut. I read the l^k of 
rules, which I did hot receive until after I had been there three 
years, but did not find anj^ng in it to the effect that it was 

57 the duty of the car insp^tor to open the air hose before with¬ 
drawing the coupling pin. I was discharged in May 1922. 

Don’t know if it was for negl^t of di^ty pr not, but It was a discharge. 

Thereupon to further maintain the issues bn his part joined the 
pl^tiff (^led as a witnei EiJ jah J. Gentle who testified that he 
was employed as a bj^eman by the ^ashin^n Terminal Company ; 
on the back-up jobs, if a conductor was ^sent a promoted brake- 
man would take his place ^d receive a conductor^ pay; that he is 
familiar with the method in which cars were backed up and cut, 
and was familiar with tr^ l^;'that the operation of cutting the 
hose between two care is' done by the inspector' turning "ihe angle 


^2 . JOHK 1. D6tJ<JJLAS WASHINGTOlf CO. 

cock on the car next to the engine and then crossing over to the 
other side and turning the angle cock which would stop the air 
and shut the air pressure off to a great extent; then he would part 
the hose which he has to do with his hands; and in making these 
cuts it is customary for them to put the air on the rear to make* 
them solid; then after they cut the hose they get the slack and re¬ 
lease the pin and pull the pin; that by setting the air on the rear he 
means to make them solid, which is done by opening the angle-cock 
and draining the train line that supplies the brakes on the rear of 
the train. 

On cross examination the witness testified that the angle cock could 
be opened before the cut is made; the hose is parted and drains the 
train line, and that will make every car solid; that the angle cock is 
right where the cut is being made; the train can also be made 

58 solid by opening angle cock on rear end of train, but that 
would also drain the air from the engine unless an angle cock 

on some intervening car was closed; that the conductor does not take 
any action with reference to setting the handbrakes or the airbrakes 
so as to hold the rear portion of the train solid while he is making 
the cut but the rules require it. The rule says he may use either air 
or hand brake but the rear end would not be the proper place to put 
the air down on that move. It would be the proper place to put the 
handbrake down, but it is not customary, I believe, to do that; that 
rule 132 of the book of rules under which Douglas was operating 
this train provides “Trainmen detaching cars must first know that 
handbrakes are effective” which means, in railroad parlance down 
there, that they must be holding the train. A car repairman or car 
inspector is not a trainman. The witness further testified that he 
was not related to Mr. or Mrs. Douglas, but that his wife is a cousin 
of Mrs. Douglas. 

Thereupon to further maintain the issues on his part joined the 
plaintiff called as a witness Thomas W. Orme, who testified that he 
was a locomotive engineer of the Washington Terminal Company 
and had been so employed between six and seven years, was so em¬ 
ployed in July 1922, and is familiar w’ith the operation of engines; 
that the proper method of operating an engine when he intends to 
back up for slack and then go forward from the standpoint of the 
engineer is to release the brake and give the engine a small amoimt 
of steam, sufficient to push the slack up against the hind end 

59 of the train to be able to make the cut, pull the cut lever and 
pull the pin; that when that was done he should receive a 

stop signal and then a forward signal; then the engine is reversed; 
that before making the reverse he applies the independent brake, 
which has the effect of holding the engine stationary so it can’t move. 
On cross examination witness said that after receiving the signal to 
back up so as to give the trainman sufficient slack to make the un¬ 
coupling, he should receive a signal to stop, and in order to stop he 
woiild put on the independent brake. Then he should receive a 
signal to go forward, and he would reverse his engine, release his 
brake and move forward. 
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On re-direct examination the witness testified that he would apply 
the independent brake with reference to the reverse movement when 
he received the stop agnal; that the back-up signals are continuous 
until you receive the stop signal; that the signal to go forward is 
usually given just as soon as ever they are able to pull the pin, which 
takes but a very short time, depending on how the cut lever is work¬ 
ing. After bringing engine to a stop, the engineer waits for a for¬ 
ward signal before moving forward. 

Thereupon to further maintain the issues on his part joined the 
plaintiff called as a witness William G. Willis, who testified that 
he has been employed by the Washington Terminal Company since 
September 1917, and since May 1918 has been employ^ by that 
company as a brakeman and extra conductor, and was there in the 
month of July, 1922; that he had never handled train No. 

60 183, but has since it handled sometime ago and has had oc¬ 
casion to cut other trains with the assistance of carmen; that 

the mechanical operation in the station of cutting out a car after 
backing the train down far enough to set the car over and after 
taking the sleepers off the rear end and attaching the rider hose, is 
for the conductor to walk on back to where the cut is to be made, and 
if the car man was there to have him cut the house, and then get 
slack and set the car over; that witness would be on one side and the 
car man would be on the other; that he would turn one angle cock 
and the car man would turn the other, the air hose and the whistle 
hose, and then would break the hose; and if witness was leaving the 
rear section and the car inspector was on the opposite side where the 
angle cock for the rear section was on, then the car man would put 
the air down and he (the witness) would get the slack and cut them 
loose; that the air would be put down before he cut it loose, the effect 
of putting the air down being to make the car stationary, solid in all 
respects; that it makes the rear part solid providing you cut the hose. 

On cross-examination the witness testified that the car repairer, 
if one assisted in doing the work, would be subject to his orders to a 
certain extent. It is customary for them to obey the conductor’s 
instructions. 

If witness were handling train, he would not superintend the work 
if sleepers were to be taken off the rear of train, until that was done 
when he would take his position at the point where the sleepers were 
taken off on the then rear coach. He would get on the rear 

61 end of the rear coach and give both an air whistle and hand 
signal to the engineer to back the train over the cross-over. 

Witness would then stop the train but sometimes when a carman is 
standing where the postal car is to be cut, he would give the engineer 
a signal to stop, although the rule does not require it. Witness 
would not set the hand brakes on the train before leaving the rear 
end, although the rules say he must, but it is never done over there 
because you are only leaving the cars for such a short time. • If he 
did set the hand brakes,* then after making the shift he would have 
to come back to the rear of the train and release the brake before 
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the train could be moved, and if in the meantime the engineer had 
coupled up and filled the air line, then witness would have to signal 
the engineer to apply his brake again before witness could release 
the hand brake. The rule does not specify that the brake must be 
applied at the rear. It can be put down at the front end oi the cut 
by letting a little air on to hold the train. It is right hard to say 
how long this air would hold the train before leaking out and releas¬ 
ing the brake, but it would hold suflBciently long to enable us to 
make the cut. If the carman was on the opposite side from witness, 
witness would cut the hose on his side and the carman on the opposite 
side. Lots of times, the carman will turn them on the side opposite 
him (the carman), climb underneath and turn them on the other 
side. It would be the duty of the witness to pull the pin out if he was 
in charge of the movement. If after witness had pulled the pin he 
found the rear end of the train drifting away, he could go up 

62 the steps and inside of the ear and pull the air cord and stop 
the train, but this would take too much time, especially if the 

baggage end of the combine car was next to the postal. It would 
have the same effect as turning the angle cock under the front end 
of the car, but you would lose lots more time and you would probably 
get past the red signal that is behind you. The cord that you would 
pull from inside the car goes all the way through the baggage car. 
If it was an ordinary coach and not a baggage car, you could run up 
the steps and pull the cord. The angle cock on the front end of the 
car alongside of the coupling apparatus and under the level of the 
floor of the car would be on the left hand side of the coupling if the 
car is facing south. If the conductor did not care to go inside of the 
car that was drifting away and pull the cord, he could cross over the 
platform of the car to the left hand side and reach the angle cock, 
provided the car had a platform at that end and the vestibule steps 
were not closed. Baggage, express and postal cars do not have plat¬ 
forms. Witness has hung over the end of the car while he was on 
the car platform and tmned the angle cock, but he could never reach 
around the end and turn it because it was out of his reach. Wit¬ 
ness has stopped cars from the rear end in that way. Sometimes 
when he did not have a back-up hose he would lay all the way down 
on the platform and hang down and turn the angle cock. That is 
the only way he has ever done it. The angle cock is about a foot 
below the level of the floor of the platform of the car. 

63 On redirect examination the witness testified that when the 
brakeman or assistant conductor give a signal to back up for 

slack, the signal continues to a point where he gets the slack and he 
wants it to stop in order to pull the cut lever. The pin is pulled after 
the slack is gotten, and after the engineer has brought his car to a 
stop in answer to the signal to stop. Then if you are cutting the 
forward car, after you have gotten your slack and shut off, then you 
give the signal to go ahead. In climbing on the car and pulling "the 
air cord to stop, time would be the main o^ection because it would 
take longer and you would encounter the danger of running past the 
red signal. 
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Oh recross-exammation the witness testifi^ that the red si^ai 
he has ^xiken of is ont jbA, E l»ridge, ^^ch is beycmd the ^d t^ 
station platfonn, and if the cars weire allowed to drift too far they 
might run into a pwjson crossing the track or a car standing <mi tl^ 
track; in making the cut, the lever is hot pulled the moment the 
slack is given because lots of times he (the witness) lets the train 
jar back to see whether his rear section is solid or not; that if he 
were handling that train he would be responable for seeing that the 
back section was fa^, that the train did not run away from him. 
That is a part (rf the conductor’s rei^Kmsibility; he is supposed to sg& 
to that. He has charge of the operati<m; the carman was in a 
different department biit was there to help the conductor. The con¬ 
ductor gave signals and directed where the cut was to be made. 

Q. Was it or not part of the duties or the work done by 

64 the carman when he was on the other side where the angle 
cock was, to ease the air off when the hose was cut? Was that 

part of his work as customarily done? A. It is customarily done; 
whoever is on that side you know is to open the angle cock. 

Thereupon to further maintain the issues on his part joined the 
plaintiff called as a witness Joseph P. Reynolds, who testified that 
since 1912 he has been employed by the Washington Terminal Cwn- 
pany as a brakeman, and as brakeman, has had occasion to be as¬ 
signed to act as assistant ccmductor in the station on several occasions; 
that he has had occasion to make cuts of train 183; that where a cut 
is to be made is the place where the car man should be; and if the 
car man and the conductor are on the right side the car man pro¬ 
ceeds to do his work in making the cut, in that he cuts off the air on 
the front section and crawls under and cuts off the air on the rear 
section he (the carman) would then part the hose and if necessary 
apply the air to the detached section in order to hold it and keep it 
from drifting back. 

On cross-examination the witness testified that since about 1914 a 
promoted conductor is required to take charge of switching the postal 
car from track 18 to track 19, and of the operation of cutting train 
and is respcmsible for it; that the conductor tells the car man what 
he wants done and it is up to the car man to do it. 

Thereupon to further maintain the issues on his part joined the 
plaintiff called as a witness Edward L. Hunt, who testified that since 
1917 he has been employed by the Washington Terminal Company, 
and since May ^nd, 1918, has been promoted to the duties 

65 of an extra conductor and from time to time he has had ex¬ 
perience in the cutting of trains in the station; that the me¬ 
chanical operation of making the cut on train 183 after the con¬ 
ductor has backed the train down to the place where he wants to stop 
is as follows: If the man is there he asks him to cut the hose. They 
turn the angle cock off. If they are both on the same side the carman 
usually goes across to the other side and turns the angle cock off, 
nnd then makes the cut of the hose. The next thing that the car 
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man would do would be to open the angle cock and apply enough 
air to hold the remaining portion of the train solid. Then the con- 
V ductor would give the engineman the signal to take slack to make 
the cut of the cars. When he comes back against them, if they are 
solid, he pulls the cut lever; then he gives the man a signal to stop. 
After he gets the cut made with the cut lever he gives the man a go- 
ahead signal, to move forward. The conductor gives the signal like' 
that (indicating) to back up; then the stop signal like that (indicat¬ 
ing) and then the go ahead is another distinct signal. 

On cross examination the witness testified that the conductor in 
charge of handling train 183 would be responsible for the different 
moves made, and the engineer would have to obey whatever signals 
the conductor gave him; that if the conductor told the car man to 
make the cut, or to cut the hose, or to do something else, it is custom¬ 
ary for him to do it. After the signal is given to the engineer to 
back up in order to give slack, if witness were handling the 
66 movement he would -wait a few moments to ascertain whether 
the rear of the train was made solid or safe; by that he means 
that the brakes were on so as to hold it while he was using the engine 
in the front part of the train to make the cut. The back-up hose on 
the rear of the train is used by the conductor to signal the engineer 
and also to control the air on the train. There is an angle cock on 
the hose which, when turned, would put the brakes on and stop the 
train. Witness would not put the air brake on the rear of the train 
before lea\'ing that end, but sometimes the hand brakes are put on. 
The rules require this but it is not very customary to be done. After 
the conductor leaves the rear end of the train, he walks forward to 
the point -where he desires to make the cut, and if the carman is 
there he would be told to cut the hose. If the carman was not there 
to assist the conductor, it is customary for the conductor to make the 
cut himself. 


Thereupon to further maintain the issues on his part joined the 
plaintiff called as a witness Mrs. Mary Zavanx Douglas, who t^ti- 
fied that she was the widow of David Benjamin Douglas, deceased; 
that the deceased was 31 years old the 28th of June before he was 
killed the 25th of July; that he was in a perfect condition of health 
and she does not think he had a sick day since they were married; 
that at that time she was 27 years old; that they had been married 
thirteen months and a few days; that they had two children, a boy 
and a girl, twins, bom the loth of May, 1922; that her hus- 
67 band contributed towards the maintenance or support of her¬ 
self and the upkeep of the home all of his salary, on an 
average of about $180 a month; that he was a steady -worker, seldom 
missing a day. 

On cross examination the witness testified that she was bring in 
Virginia at the time of his death but prior to that they had been 
living in the city; that just before his death his salary was used for 
the upkeep of the home in Virginia, but they had only been in 
Virginia for a few days; that they moved from "the city to Virginia,; 
that during all of their married life they lived in the city. 
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Thereupon plaintiff offered in evidence the. operating agr^ment 
between tne defendant and the various railroad companies using the 
Washington Terminal Station^ and the sections of the operating 
agreement between the Tenmnal Company and all the railroad 
competes using the station facilities, upon which counsel for the 
plaintiff rely are in words and figures as follows: 

''4th * * ♦ In the exercise of the rights granted by or re¬ 

served imder the terms of this agreement, each'of the parties to this 
agreement agrees to run its locomotives and cars on the ^d rail¬ 
road property, passenger terminal and Eckington car and engine 
yard, designated in paragraphs 2, 3, and 4 of Article First thereof, 
under the rules and reflations prescribed by said Board of Managers 
and while on the railroad and property designated in paragraph 
numbered '1^ of Article First hereof, under the rules and regulations 
prescribed by the Philadelphia Company; and the trains and 

68 the employes of each of the parties hereto while in or upon 
the said railroad and property shall be subject to such rules 

and regulations and to the orders of the Superintendent or other 
proper officer, of the Terminal Company and of the Philadelphia 
Company, respectively. In order to secure the enforcement of such 
regulations and equal justice to all parties using said railroad prop¬ 
erty, passenger terminal and Eckington car and engine yard, it is 
stipulated that any employe below the rank of Superintendent of 
any of the parties to this agreement, shall at any time be removed 
from service on, or in connection with, the property covered by this 
agreement, upon complaint, in writing, addressed to the General 
Manager of the Company employing the individual complained of 
or, in case of an employe of the Terminal Company, to the Super¬ 
intendent of that Company, by the Chief Executive Officer of any 
other one of the parties hereto or by the said Superintendent of the 
Terminal Company; but such removal shall not prevent the em-. 
ployment elsewhere of the individual so removed. 

'‘Fifth. All, claims for loss and damage arising from or in con¬ 
nection with the administration, operation and use of said railroad 
property, passenger terminal and Eckington car and engine yard, 
described in paragraphs numbered 2, 3 and 4 of Article First of this 
agreement, and from the acts or omissions of all the agencies and 
employes connected therewith and subject to the supervision, juris¬ 
diction, and direction of the Philadelphia Company, the Baltimore 
Company or the Terminal Company, the respective owners 

69 thereof, and all suits based thereon which may be instituted 
against either of the parties hereto, or any other railroad 

company granted the use thereof, shall be cared for, dealt with, ad¬ 
just^, defended, or otherwise disposed of by said Terminal Com¬ 
pany, and all moneys pmd or payable in adjustment or settlement 
thereof, and for costs and expenses incurred in connection there¬ 
with, shall be treated and considered as part of the cost and expense 
of operation, and included in the monthly accoimts, and the same 
shall be ascertained in the manner, and shfdl be apportioned among, 
^d paid by, the several complies as is hereinbefore provided wim 
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i%^ct to other expenses of opa*atioD and maintenance: Prmdd^, 
However, that all losses and damages rescdting from the fault or 
negligence of employes solely in the services of, or from defective 
equipment of either of the parties hereto or of any other Railroad 
Company which may be granted the use ci said railroad pr(^)erty, 
passenger terminal and Eddngton car and engine yard, whether 
•sustained by another of the parties hereto or by third persons, shall 
be wholly borne by that party whose employes are at fault, or negli; 
gent, or whose equipment is defective; and such pafty shall be wholly 
responsible and liable for the consequences thereof; and whenever 
loss or damage to property of more than one of thie parties hereto 
shall be sustained through their joint negligence, then each party so 
jointly negligent shall bear its own loss, but loss or damage caused 
to third persons or to any of the parties hereto not negligent by such 
joint negligence shall be borne equally by the parties so 

70 jointly negligent. In case any dilute shall arise between 
any of the parties to this agreement as to loss or damage or 

liability for any claims therefor, the same shall be determined and 
decided by the Board of Managers provided for in Article Fourth 
hereof, and their decision shall be binding upon said parties. Any 
ether Railroad Companies admitted to the joint use of the railroad 
property, passenger terminal and Eckington car and engine yard 
of said Philadelphia Company, Baltimore Company and Terminal 
Company, shall assume the same liabilities and responsibilities, pro¬ 
vided for in this article in connection with parties to this agreement. 

^^All claims for loss and damage arising from or in connection 
with the use of the property described in paragraph ‘1^ of Article 
First of this agreement, and from acts or omissions of agencies and 
employes connected therewith, and all smts based thereon shaU be 
dealt with, and disposed of, % the Phijadelphia Company in the 
same manner as hereinbefore provided in respect to claims and suits 
to be dealt with by the Terminal Company^ and all payments made 
on account thereof by the Philadelphia Company shall be apportioned 
among and paid by the companies responsible therefor, such re¬ 
sponsibility to be determined in accordance with the method herein¬ 
before provided in respect to the apportionment and payment of 
amounts paid by the Terminal Company on account of like claims 
or suits.” 

• .K 

Thereupon, at the conclusion of all of the evidence, the defendant 
made a motion to direct a verdict for the defendant, which 

71 motion was granted by the Court, to which action of the Court 
in granting said motion the plaintiff then and there excepted, 

which exception was then and there duly noted upon the minutes 
of the Court. 


‘‘Mr. Lambert: We renew the motion mad^ yesterday, may it 
please the Court, following the suggestion made in the Court of Ap¬ 
rils case of McNamara, to allow the ju^ to give a verdict as a pre¬ 
liminary to appealing the legal questions, as we understand the 
Court of Appeals has said that is tiie pre^)^ practice. 



;roaK L; i>OtrOLAS VS/WA£DaXKQTOir CO. ^ 


The Court: In reply to that si^estiohVMr. Lambert^ it is proper 
for the Court to say that it has given careful consideration, not only 
yesterday when you first made the suggestion, but during the con? 
sideration of this motion, to that que^on. The difficulty about the. 
situation, , as it seems to me, is this, that it is the imdoubted right of 
the defendant, at the conclusion of the plaintiffis case, to move for 
a directed verffict, and if, in the judgment and conscience of the trial 
judge that motion should be granted, defendant has a ri^t so to 
insist. If, on the other hand, 1 should submit the case on me plain¬ 
tiff’s testimonjr to the jiiry, for a special verdict, it could only result, 
if the found in favor of the plaintiff, in assessing an amount of 
damages applicable later on if the Court should sustain it, which 
might not be fair to the defendant, because it would be an assessment 
of damages without opportunity afforded the defendant to be heard 
in respect to that matter. 

72 Mr. Lambert: Your Honor will allow me an exception to 
both rulings of your Honor. 

The Court: Gentlemen of the jury, in this case I direct and in¬ 
struct you as a matter of law to return a verdict for the defendant.” 

The foregoing exceptions were each duly noted and allowed by 
the Court at the trial thereof and before the jury retired to consider 
of their verdict; and because the matters and things herein set forth 
constitute the substance of all of the testimony and proceedings in 
this case proper to be considered in connection with the exceptions 
reserved as aforesaid, the plaintiff, desiring to have the same made a 
part of the records herein, in order that this case may be reviewed on 
appeal, accordingly asks the Court to sign and seal this, its bill of 
exceptions, and make the same a part of the record of the cause afore¬ 
said, which is accordingly done, nunc pro tunc this 18th day of 
June, 1923. 

By the Court: A. A. HOEHLING, 

Associate Justice. 

OK* 

HAMILTON & HAMILTON, 

Attys. for Defendant. 

WILTON J. LAMBERT, 

Of Attorneys for Plaintiff. 

73 [Endorsed:] At Law. No. 66963. John L. Douglas, Ad¬ 
ministrator of the Estate of Benjamin Douglas, Deceased, 

Plaintiff, vs. Washington Terminal Co., Defendant. Bill of Excep¬ 
tions. Wilton J. Lambert, Attorney and Counsellor at I^w, Munsey 
Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4017. John L. Douglas, administrator, &c., appellant, vs. Washing¬ 
ton Terminal Company, a corporation. Court of Appeals, District 
of Columbia. Fil^ Jul. 16,1^23. Henry W. Hodges, clerk. 
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WASHINGTON TERMINAL COMPANY, a Corporation 


Statement. 


We cannot admit that appellant's statement of facts cor¬ 
rectly sets forth all of the evidence in this case on the points 
in controversy, and therefore, it will be necessary for us to 
call attention to certain facts in the record in order that the 
court may have the true situation before it. 

The Washington Terminal Company was incorporated un¬ 
der tile General Incorporation Laws of the District of Co- 
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Inmbia and by authority and direction contained in the acts 
of Congress of February 12,1901 (31 Stats, at L., 774), and 
February 28, 1903 (32 Stats, at L., 909), was authorized 
by said Acts of Congress “to take, acquire, and hold in fee 
simple all lands and property required for the terminals, sta- 
tions, yards, railroad facilities and other works authorized by 
this act.” 

Under this authority the appellee built the Union Station, 
and other terminal facilities, upon the location designated by 
metes and bounds by the act of Congress for the purpose of 
accommodating, as provided in said act of Congress “the 
passenger traffic of both the Baltimore & Ohio Railroad Com¬ 
pany and the Philadelphia, Baltimore & Washington Rail¬ 
road Company, and the passenger traffic of such other com¬ 
panies as may be moved over the railroads of either of said 
two companies”; said act further providing that any other 
company now or hereafter existing, and which may have ex¬ 
tended its lines into the District of Columbia, or seemed the 
right to operate over the lines of any other then-existing rail¬ 
road to a point of connection with the tracks of said Terminal 
Company “shall have the right to the joint use of said station 
and terminals upon the payment of a reasonable compen¬ 
sation for the use of the same.” 

Pursuant to the authority vested in it, the Washington 
Terminal Company entered into a joint contract with the 
Baltimore & Ohio Railroad Company, the Philadelphia, Bal¬ 
timore & Washington Railroad Company, the Southern Rail¬ 
way Company, the Chesapeake & Ohio Railway Company, 
and the Washington Southern Railway Company, whereby 
for a stipulated consideration, each of said five companies is 
permitted to nm its passenger trains over the tracks of the 





Terminal Company into and out of its Union Station. This 
is the contract offered in evidence by appellant (Rec:-p. 

Under its charter and this operating contract or agreement, 
both of which have been carefully considered by this court 
(McNamara vs. Washington Terminal Co., 37 App. D. C., 
484), the Washington Terminal Company was held to be a 
common carrier. In that case the court further held that— 

‘The Washington Terminal Company, by its incor¬ 
poration under the powers conferred by the act of 
Congress, is vested with all the rights, powers, and 
privileges of a railroad company. By the act of Con¬ 
gress (32 Stats, at L., 909, Chap. 856) it is given the 
power to contract with other lines of railroad entering 
the city, and such railroad companies are compelled 
to contract with the Terminal Company for the use 
of its lines in order to gain access to the Union Station. 
In order that this arrangement may be perpetually as¬ 
sured, the act further prohibits the sale by the Ter¬ 
minal Company of its railroad or other property. In 
other words, its organization is based upon the neces¬ 
sity of concentrating the passenger traffic at one union 
station imder single management and control, at the 
same time assuring not only the railroads entering the 
District at the present time, but all that may hereafter 
enter, uniform facilities and treatment, and thereby 
escaping the probability of conflict and unjust dis¬ 
crimination between rival companies. 

It is therefore apparent that the Terminal Company 
was authorized to incorporate and to construct, own, 
and operate its terminal facilities in connection with 
the railroad lines entering the District to satisfy a 
public necessity.” 








The Pexm^lvania Railroad Company was and is one of the 
companies operating its passenger trains into said Union Star 
tion under the provisions of said operating agreement. On 
July 25,1922, one of its regular scheduled passenger trains in 
charge of its own employees, left New York City for Wash¬ 
ington, and entered the Union Station at about 9.10 p. m., 

_ « 

on track 18. There were Pullman sleepers attached to the 

rear of the train, which were destined for points in the 
South, over other railroads, which were uncoupled from the 
train after it came to a standstill in the station, and removed 
to what is known as the low level, to be attached to a train or 
trains going South. There was also a United States Postal 
car in the train, attached either immediately behind the en¬ 
gine or to the first car back of the engine. According to the 
invariable practice, after the passengers were unloaded from 
the train, and before the train crew could back the train out 
to the coach yard to be stored until the next trip, and be re¬ 
lieved from duty, they had to remove this Postal car from the 
train by switching it to the adjoining track No. 19, where it 
remained, presumably for the convenience of the postal au¬ 
thorities. 

It further appears from the evidence that from and after 
the time when a passenger train of any of the railroad com¬ 
panies enters the terminal area, the movements of that train, 
and the track upon which it shall enter, are controlled by the 
signals, and the switches set up, maintained and operated 
by the Terminal Company, through its employes (Rec., 
p. 30). The Pennsylvania Company's engineer in charge 
of said train testified (Rec., p. 26): 

“When you reach the terminal area bringing that 
train in, from that point imtil you come to a stop in 



the station, you have got to obey the signals that are 
set up for you, and those signals are followed ^tor 
gether, and you are turned into whatever track the 
signals and switches may direct you.” 


It further appears from the testimony of witness Willis 
(Rec., p. 35), and corroborated by other witnesses, that since 
1914 the regulations of the Terminal Company required that 
a promoted yard conductor, a Terminal Company employee, 
should take charge of switching the postal car out of this 
Pennsylvania train known as train 183, from track 18 to 
track 19, over a switch connecting the two tracks, at a point 
nearby to the place where said postal car would ordinarily 
be standing when said train came to a stop in the station. 
The said witness testified (Rec., p. 35): 


“That since about 1914, a promoted conductor is 
required to take charge of switching the postal car 
from track 18 to track 19, and of the operation of 
cutting the train, and is responsible for it; that the 
conductor tells the car man what he wants done, and 
it is up to the car man to do it.” 


The car man referred to by the witness was a car inspector 
and repairman employed by the Terminal Company, and one 
of these car repairmen named Lynch had been assigned to 
duty on the station tracks, and it was his duty to inspect the 
cars in all trains coming into the station or before leaving 
the station. It was also his duty to assist the yard conductor 
in cutting trains whenever necessary for the purposes of a 
shifting movement, and it had been his duty to assist every 
night in cutting the postal car attached to said Pennsylvania 
train 183 out of said train so that the same could be shifted 
from track 18 to track 19. (Rec., p. 22). On the night of 




the accident Douglas, the decedent, an extra yard conductor, 
or assistant conductor, and sometimes called the back-up 
man, had charge of or supervised the cutting of the postal 
car from train 183, preparatory to its being shifted to track 
19 (Rec., pp. 25, 27, 29). He gave the engineer of the train 
a communicating signal to back the train until it was entirely 
north of the cross-over between tracks 18 and 19, where it 
stopped (Rec., p. 27). He then walked up the platform 
alongside of the train, to the point where the postal car was, 
and ordered the car repairman Lynch to cut the postal car 
loose from the rear portion of the train in order that the 
engine might then pull the postal car south of the cross-over 
switch, and then back it over said switch to track 19, where 
it was to be left (Rec., pp. 22 & 27). Lynch was on the 
station platform, between tracks 17 and 18 when Douglas, 
who was also standing on said platform, ordered him to make 
the cut. Lynch thereupon stepped off of the platform, 
turned off the angle cock attached to the air hose at the north 
end of the car next to the engine. He then crawled under 
the coupling to the east side of the train and turned off the 
angle cock attached to the air hose running through the re¬ 
mainder of the train. He then attempted to pull the cut 
lever at the side of the car which removed the coupling pin, 
but found that it would not release because the train was 
stretched out and there was no slack, and he then shouted to 
Douglas, who was standing on the station platform on the 
opposite side of the train from him, to give him slack. 
Douglas thereupon signaled the fireman, who was in charge 
of the engine at that time, to back up and to then move 
forward. The fireman obeyed this signal, and as soon as 
the backing of the engine gave sufficient slack, Lynch pulled 






the cut lever and removed the coupling pin. The momentum 
given the whole train by the backing of the engine started the 
north section of the train, which had thus been cut loose 
from the engine, slowly moving northward, and Lynch 
seeing this reached in and opened the angle cock on the 
end of the receding car, which had the effect of setting the 
brakes on that portion of the train, and causmg it to come 
to a stop (Rec., p. 23). The removal of the coupling pin 
and the opening of the angle cock on the north end of the 
receding portion of the train, were done while both sections 
of the train were in motion. Douglas, who was standing on 
the station platform, seeing the north end of the train slowly 
moving away, without notice or warning to anyone, sud¬ 
denly left the platform and projected himself between the 
moving ends of the train which had thus been uncoupled, 
and which were not more than three feet apart, apparently 
■for the purpose of accomplishing the same thing that Lynch 
had done, to wit, the opening of the angle cock on the reced¬ 
ing portion of the train for the purpose of putting on the 
brakes and bringing it to a standstill, but as the angle cock 
was much closer to Lynch, standing on the east side of the 
car, it was only necessary for him to take one step and reach 
out and turn the angle cock, whereas Douglas had to step 
off of the station platform and take several steps before he 
-could reach the same point. It appears that when Douglas 
thus left his position on the platform, and got between the 
cars, both ends of the train were still moving slowly north¬ 
ward, the engine having not yet come to a standstill before 
moving in the opposite direction in accordance with Douglas^ 
own signal (Rec., p. 23). 

It is the contention of appellant in this case that under the 
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operating agreement, and because the engineer and fireman 
of the Pennsylvania train were required to operate their 
train over the tracks and switches, and according to the 
signals set up for them by a Terminal Company train di¬ 
rector in K tower, that upon entering the terminal area they 
became Terminal Company employees; and further, that in 
obe 3 dng the signals of the Terminal Company yard conductor 
Douglas, in the course of switching the postal car to track 
19, they became fellow servants to said Douglas, with the 
result that under the Employers’ Liability Act, appellant is 
entitled to recover in this cause because of said alleged negli¬ 
gence of said alleged fellow servants. 

It is further claimed in the declaration that the accident 
was also caused by the negligence of the car repairman 
Lynch in making the cut under the orders and directions of 
Douglas, and that such negligence entitles the appellant to 
recover. 

Neither the appellant nor his counsel seem to be over¬ 
confident of the claim that the fireman operating the engine 
and obeying the signals given him by Douglas was a fellow 
servant of the latter, because the record shows that they have 
filed another suit on the same cause of action, against the 
Pennsylvania Railroad Company alone, alleging that the 
accident was due to the negligence of the Pennsylvania Rail¬ 
road employees (Rec., p. 29). 

The trial court, after careful consideration of the evidence, 
found in the testimony no proof of negligence in the matter 
of the handling and operation of the locomotive then in 
charge of the employees of the Pennsylvania Railroad Com¬ 
pany, and further, that said engine crew were not fellow 
servants of the decedent (Rec., p. 10). 






The court further found, after quoting and carefully con¬ 
sidering the testimony of all of the eye witnesses to the acci¬ 
dent, that the action of Lynch, the car repairman, in cutting 
the train, was not the proximate cause of the accident, but 
that said proximate cause was 


^‘the voluntary act of the decedent in leaving the plat¬ 
form and placing himself in the path of the moving 
cars; that the injury was due solely to his own reck¬ 
less and indifferent conduct, and that in leaving the 
platform he assumed the risk of doing that which 
he so voluntarily and unnecessarily did” (Rec., p. 16). 





And further, that this conductor 


“for some inscrutable reason, in utter disregard of 
the danger to his own life, voluntarily and without 
previous warning to anyone, and equally without 
possible opportunity at that time afforded anyone to 
avert the catastrophe, suddenly interposed himself in 
the path of this moving train, and so came to his 
death (Rec., p. 17).” 


ARGUMENT. 
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The Record Falls to Disclose Any Negligence on the 
Part of the Pennsylvania Railroad Fireman in Hand¬ 
ling His Locomotive Pursuant to Signals Given by 
Decedent. 

Before more closely considering the evidence bearing on 
the claims of negligence advanced by the appellant, let us 
call attention to the allegations of the second coimt of the 

2x 
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amended declaration upon which said claims of negligence 
are based. 

After describing the situation up to the time that the cut 
was actually made, the declaration proceeds as follows (Rec., 
p. 5): 

“and for that after said cut was made the rear section 
of said train began to drift or move backwards; and 
for that plaintiff’s intestate in the performance of 
his duties went in and upon said track between the 
two sections of said train; and the plaintiff says that 
it then and there became and was the dutv of the 
said defendant, acting through its agents, serv’ants 
and employees in charge of and operating said loco¬ 
motive and train of cars and in making the cut as 
aforesaid, to use reasonable care and prudence in 
making said cut and in the operation, management 
and control of the said train of cars after said cut 
was made so as to avoid injuring plaintiff’s said 
intestate, yet notwithstanding its duty in the prem¬ 
ises, the said defendant, acting through its agents, 
servants and employees operating and in control of 
the said train of cars and locomotive and making said 
cut as aforesaid, did not exercise such care and pru¬ 
dence, but were negligent and careless in this, that 
the agents, servants or employees of the defendant 
operating the locomotive of said train of cars negli¬ 
gently and carelessly failed and omitted to apply the 
air to the remaining section of the said train of cars 
from which the said locomotive and one or more cars 
attached to the same was cut and separated, for the 
purpose of holding the said rear section in a station¬ 
ary position, and negligently and carelessly failed 
and omitted to apply the air to said engine so as to 
hold said engine and the one or more cars attached 
thereto in a stationary position until such time as, 


after ha^g received the sigaal to ^ f<wh;9ard, the 
reverse movement was completed, and defendant's 
agent, servant or employee, whose duty it was to 
disconnect the hose at the point where the,two.sec¬ 
tions of said train were to be separated, negligently 
and carelessly, at the time of making said discon¬ 
nection, failed and omitted to open the angle cock 
attached to the first car of said rear section so as to 
hold said rear section stationary, and negligently and 
carelessly and while plaintiff’s intestate was upon the 
said track as aforesaid and could be easily seen, and 
while the said locomotive and cars attached were care¬ 
lessly and negligently permitted to drift or be op¬ 
erated backwards as aforesaid, opened the angle cock 
attached to the first of the said cars of the rear section 
of said train and otherwise applied the air upon the 
said rear section so as to cause the same to come to 
an abrupt stop and before the plaintiff’s intestate, in 
the exercise of reasonable care and prudence, could 
avoid being caught between the said two sections of 
the said train, whereby and by reason whereof, plciin- 
tiff’s intestate was caught between the said two sec¬ 
tions of said train and mashed and crushed and re¬ 
ceived injuries from which he languished and lan¬ 
guishing died.” 

It will be observed that there are two charges of negli¬ 
gence in the declaration against the engine crew, in that 
it is averred, first, that they negligently ^'failed and omitted 
to apply the air to the remaining section of the said train 
of cars from which the locomotive and one or more cars 
attached to the same was cut and separated,” and, secondly, 
that they negligently ‘^failed and omitted to apply the air 
to said engine so as to hold said engine and the one or more 
cars attached thereto in stationary position until such time 
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as, after having received the signal to go forward, the reverse 
movement was completed.” 

It is difficult to conceive how the engineer or his fireman 
could control the air or the brakes on the cars after they had 
been cut loose from the engine. There is no evidence what¬ 
ever in the record to show that such control was possible. On 
the contrary, the only witness testifying on the subject was 
the engineer Atkins, who said (Rec., p. 27): 

^^There is no method by which the engineer can 
put air or brakes on the cars that will be effective on 
the cars after they have been cut loose from the en¬ 
gine.” 

Since this claim of negligence seems to have been aban¬ 
doned in appellant's brief, it is not necessary to discuss it 
further. 

The second claim advanced as ground of negligence by the 
engine crew or the fireman who was in charge of the engine 
at the time of the accident, is equally unsupported by a 
single line of testimony in the record. While witness Orme 
(Rec., p. 32) and witness Hunt (Rec., p. 36) testified that 
in making the back-up movement for the purpose of cutting 
the postal car loose, the conductor should give the engine- 
man first a signal to back up, and then when sufficient slack 
has been obtained, another signal to stop, and thereafter a 
signal to move forward, yet it appears from the testimony 
of witne^ Morris, who was in charge of said engine, and the 
only eye witness to Douglas’ actions, that Douglas at no 
time gave him a stop signal, but that the signals to back up 
and to go forward were practically simultaneous, one being 
immediately after the other (Rec., pp. 27, 28). This alleged 
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ground of negligence is also abandoned by appellant in bis 
brief, and be advances a new ground not supported by any 
allegation m tbe declaration, or any evidence in tbe record. 
Appellant's counsel, on page 5 of tbeir brief, state that 
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“tbe train having been separated, and Lyncb having 
failed to open tbe angle cock on tbe rear or north sec¬ 
tion so as to apply the brakes, that section started to 
drift away. In tbe meantime, the engineer having 
gotten tbe signal ^to back up and go forward’ when 
the cut was made, failed to apply his independent 
brake so as to hold the forward section staiionary, as 
evidenced by the fact that the forward section drifted 
back as welLas the rear section.” 


What is the testimony of Morris, the locomotive fireman, 
and the witness produced by and testifying bn behalf of plain¬ 
tiff on this subject? After testifying that he received from 
Douglas a signal to back up and go ahead, he said (Rec., p. 
27): ' 

“That what he did after getting that signal, was to 
let the brake off of the engine, move back sufficient to 
take slack to make the cut, put the brake on and re¬ 
verse engine and go ahead; that he judges he moved 
back about 3 feet in order to take up the slack.” 


This was the only testimony as to what Morris actually did. 
That the method pursued by him was entirely correct and the 
uusual method of handling such a movement is supported by 
the testimony of Orme, an engineer (Rec., p. 32) , of'Hunt, 
an engineer (Rec., p. 36), and of Atkins^ the engineer of the 
engine in question, but who was not operating it at the time 
of the accident (Rec., p. 27). These three engineers were 
the only witnesses questioned on the subject. 


•• V v' 






Is it surprising, therefore, that the trial court was fcwced 
to the conclusion that no negligence was established as against 
the engine crew? The court said (Rec., p. 9) : ^ 

^^The court has carefully considered the matter of 
the charge contained in the declaration so far as it 
affects the alleged negligent conduct and operation of 
the locomotive, then in charge of its crew, engineer 
and fireman, employees not of defendant but of the 
Pennsylvania Railroad Company, and has reached 
the conclusion that, if credit is to be given to the tes¬ 
timony which the plaintiff himself has affirmatively 
introduced, no negligence in that regard has been es¬ 
tablished.” 

When it is remembered that the common law rule of negli¬ 
gence and the common law rule as to burden of proof is not 
modified or changed by the Employers^ Liability Act, it would 
seem apparent that the trial court was compelled to hold as 
it did. 

*^The common law rule of negligence is not modi¬ 
fied by the Employers^ Liability Act of Congress of 
1908 (35 Stats, at L., 65), but by that act it was the 
intention of Congress to base the action upon negli¬ 
gence only, and to exclude responsibility of the carrier 
to its employees for defects and insufficiencies not at¬ 
tributable to negligence; and the common law rule as 
to burden of proof remains unmodified by the statute.” 

Washington Southern R. R. Co. vs. Smith, 45 
App. D. C., 192. 

^Tederal courts have long held that where suit is 
brought against a railroad for injuries to an employee 
resulting from its negligence, such negligence is an 
affirmative fact which plaintiff must establish. (Cita- 
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tions.) In proceedings brought under the Federal 
Employers’ Liability Act, rights and obligations de¬ 
pend upon it and applicable principles of common law 
as interpreted and applied in Federal courts; and neg¬ 
ligence is essential to recovery.” 

New Orleans & N. E. R. R. Co. vs. Harris, 247 
U. S., 367, and cases cited. 


If we are correct in our contention that the record fails to 
disclose any negligence on the part of the engine crew while 
operating the engine pursuant to the signals given by the 
deceased, then no further discussion would seem to be neces¬ 
sary on this branch of the case. Even if the appellant had 
sustained the burden of proof in this respect, imposed upon 
him by the law, he would still have to proceed a step further 
and sustain the proposition that the engine crew at the time 
of the accident were in fact or in law employees for the 
time being of the appellee, and sustained the relation of fel¬ 
low servant towards decedent. There is no evidence in the 
record to support this contention of appellant except the op¬ 
erating agreement (Rec., p. 37) and the statement of engineer 
Atkins, that while on the terminal area he was required to 
run and handle his engine according to the signals that were 
given him by some Terminal Company employee (Rec., p. 
26). We submit that there is nothing in the operating agree¬ 
ment or in the testimony to si^tain the claim advanced by 
appellant. 

This court has already held in the McNamara case, 37 App. 
D. C., 384, that the Terminal Company was an independent 
corporation, required by statute to enter into a contract with 
the Pennsylvania Railroad Company and other companies en- 
teMg the Union-Station, for the use of the facilities there pro- 
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vided. In making use of these facilities, it does not appear 
from this record that either of said companies surrendered 
control over its own train crews or employees. Neither com¬ 
pany could employ or discharge the employees of the other 
company, nor were either required to pay the wages of the 
employees of the other company. 

It is also clear that what the engine crew of the Pennsyl¬ 
vania train did from the time their train entered the terminal 
area until they backed it to the coach yard for storage, was 
done by them as a part of their general duty to their em¬ 
ployer, the Pennsylvania Railroad, and that so far as they 
were subject, while on the tracks of the Terminal Company, 
to its rules, regulations, signals, and orders, this was for the 
purpose of co-ordinating their movements to the other opera¬ 
tions of the Terminal Company and by co-operation, thus se¬ 
curing the safety of all concerned, and furthering the general 
objects of the agreement between the companies. 

As said by this court in the McNamara case, 37 App. D. C., 
391: 

“It is therefore apparent that the Terminal Com¬ 
pany was authorized to incorporate, and construct, own 
and operate its terminal facilities in connection with 
the railroads and lines entering the District to satisfy 
a public necessity.’’ 


In the first place, it will be observed that the benefit granted 
by the Employers’ Liability Act is confined to ^^any person 
suffering injury while he is employed by such carrier.” This 
court, in the case of Robinson vs. Baltimore & Ohio Railroad 
Company, 40 App. D. C., 169, and the Supreme Court of the 
United States affirming the same case in 237 U. S., at 85, held 
that Congress, in legislating on the subject of carriers by rail, 



was familiar with the situation, and used the.words ‘‘em¬ 
ployee” and “employed” in their natural sense, smd intended 
ta describe the conventional relation of employer, and em¬ 
ployee. In that case a Pullman porter, while riding on a 
train of the Baltimore & Ohio Railroad Company in perfonn- 
ance of his duties as an employee of the Pullman Company, 
sought to recover damages against the railroad company un¬ 
der the Employers^ Liability Act for injuries sustained by 
him in a collision which was due, it was alleged, to the de¬ 
fendant's negligence. Right to recover under the act was 
denied both by this court and by the Supreme Court. 

A case involving an operating agreement very similar to 
the case at bar was that of Hull vs. Philadelphia & Reading 
Ry. Co., 252 U. S., 475. Hull was an employee of the West¬ 
ern Maryland Railroad Company, engaged in operating an 
interstate train as a brakeman, from Hagerstown, Md., to 
Lurgan, Pa., at which point it connected with a railroad 
owned and operated by the Philadelphia & Reading Railway 
Company, which extended from Lurgan to Rutherford, in the 
same State. The train on which Hull was employed was a 
through train from Hagerstown to Rutherford, and this serv¬ 
ice was conducted under an operating agreement between the 
two companies, introduced in evidence and quoted in the 
opinion many of the provisions of which are very similar to 
those in the operating agreement in this case. While op¬ 
erating the Western Maryland train over the tracks of the 
defendant, Hull and the rest of his crew were governed by the 
signals, rules, discipline, and orders of the Reading Com¬ 
pany. While obeying the instructions of the defendants 
yard master at Rutherford to stop at Harrisburg and pick 
up certain cars, Hull was. run over and; kill^ by one of the 
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defendant’s locomotives. He brought suit under the Employ¬ 
ers’ Liability Act against the Philadelphia & Reading, rely¬ 
ing upon the operating agreement to support the contention 
that at the time he was killed he was, as a matter of law, act¬ 
ing as an employee of the defendant and not of the Western 
Maryland Railroad Company. In considering this conten¬ 
tion and the provisions of the operating agreement between 
the two roads, the Supreme Court said: 

“We hardly need repeat the statement made in Rob¬ 
inson vs. Baltimore & Ohio Railroad Company, 237 
U. S., 84, that in the Employers’ Liability Act Con¬ 
gress used the words ^employee’ and “employed’ in 
their natural sense, and intended to describe the con¬ 
ventional relation of employer and employee. The 
simple question is whether, under the facts as recited 
and according to the general principles applicable to 
the relation, Hull had been transferred from the em¬ 
ploy of the Western Maryland Railway Company to 
that of defendant for the purposes of the train move¬ 
ment in which he w’as engaged when killed. He was 
not a party to the agreement between the railway com¬ 
panies, and is not shown to have had knowledge of it; 
but passing this, and assuming the provisions of the 
agreement can be availed of by petitioner, it still is 
plain, w'e think, from the whole case, that deceased 
remained for all purposes—certainly for the purposes 
of the act—an employee of the Western Maryland 
Company only. It is clear that each company retained 
control of its own train crews; that what the latter did 
upon the line of the other road was done as a part of 
their duty to the general employer; and that, so far 
as they were subject while upon the tracks of the other 
company to its rules, regulations, discipline, and 
orders, this was for the purpose of co-ordinating their 







movements to the other operations of the owning com¬ 
pany, securing the safety of all concerned, and fu^er- 
ing the general object of the agreement between the 
companies. See Standard Oil Company vs. Anderson, 
212 U. S., 215.’’ 


In the case of Standard Oil Co. vs. Anderson, 212 U. S., 
215, above referred to, it was held (syllabus) : 


'^A winchman employed by the person furnishing 
the hoisting power to a master stevedore for loading a 
vessel, held to remain that person’s servant notwith¬ 
standing the hoisting signals were given by the steve¬ 
dore’s foreman and not to be a fellow servant of an 
employee of the stevedore who was injured by his neg¬ 
ligence.” 


To the same effect is Chicago & Alton Co. vs. Wagner, 239 
U. S., 452. In that case an employee of the Burlington Com¬ 
pany sued the Chicago Company for injury incurred when 
running a Burlington train, through striking a semaphore 
post on the right of way of the Chicago Company, which was 
used by the Burlington Company imder a trackage agree¬ 
ment. The action was not under the Employers’ Liability 
Act, but as to the possibility of an action imder that act the 
court said (at page 456): 


^^The action was not brought under that act. There 
were allegations in the original declaration to the ef¬ 
fect that Wagner, at the time of the injury, was en¬ 
gaged in interstate commerce as an employee of the 
Burlington Company, but it seems to have been agre^ 
upon the trial that the action was not governed by the 
Federal statute; and this indeed was manifest, as the 
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Burlington Company was not a party to the action, 
and the Alton Company was not the plaintiff’s em¬ 
ployer.” 

This court had a very similar agreement under -considera¬ 
tion in the case of Jennings m. Philadelphia, Baltimore & 
Washington R. R. Co., 29 App. D. C., 219, in which the court 
said (at page 232) : 

"The defendant owned, controlled and (grated the 
tracks, switches and appliances necessary for entrance 
to and egress from what is known as the Pennsylvania 
Station in the city of Washington. By some arrange¬ 
ment between the defendant and the Southern Rail¬ 
way Company, an independent corporation, the latter 
ran its trains into the station, using the defendant’s 
tracks between the same and its connection therewith 
at or near the Potomac River. The train employees 
of the Southern Railway Company, when running on 
defendant’s tracks, were subject to the rules, regula¬ 
tions and orders of the latter. These rules and orders 
related to the movement of the trains, the observance 
of signals, and nothing more. The law seems to be 
well settled that an arrangement of the kind between 
independent corporations, does not make the em¬ 
ployees of the owner and the licensee, respectively, fel¬ 
low servants so as to bring them under the rule of the 
law applicable to such relations.” (Citations.) 

In Hamble vz. A., T. & S. F. Co., 164 Fed. 410, the action 
was against the Atchison Company, by an employee of the 
Southern Pacific Company, for injuries alleged to have been 
suffered through the striking of a Southern Pacific train on 
which plaintiff was the conductor, by an Atchison train which 
was running on the Southern Pacific tracks rmder a license 











from the Southern Pacific tb'operate thereoh/ ^llie court said 
(at page 41S): 


‘‘On what principle should the Southern Pacific 
Company be held liable for the negligence of the serv¬ 
ants of another company in doing acts over which 
it had no control in fact. It cannot be said with any 
due regard for the meaning of words that the servants 
of the defendant in error were the servants of the 
Southern Pacific Company. Notwithstanding that 
they were on the road of the latter, they were at all 
times about their own master^s business. They were 
not working for the Southern Pacific Company, or 
rendering that company any service. The most that 
can be said is that for the time being, while serving 
their own master, they were under the direction of the 
Southern Pacific Company as to certain prescribed 
regulations concerning the time of starting and stop¬ 
ping their trains, and the rules of the road, regula- 
tions essentially necessary for the safety of the trains 
of both companies. In all other respects they re¬ 
mained the servants of the company in whose service 
they were, by which they were hired and discharged, 
and from which they received their compensation. 


“The test of the master’s liability, therefore, is 
whether the act done by the servant was, at the time 
and place, done in the course of the servant’s employ¬ 
ment and while the servant was under the master’s 
control, and he is imder the master’s control at all 
times while the master has the right to control him, 
whether he exercise control or not. The servants of 
the Santa Fe Company in operating their trains were 
in the general employment of that company and sub¬ 
ject to its control. They were not subject to the con¬ 
trol of the Southern Pacific Company except as to cer- 












tain specified acts. In all other respects they were 
answerable to their master. The Southern Pacific 
Company had no power to hire or discharge them or to 
compel them to exercise care in operating their mas¬ 
ter’s trains. No diligence on the part of that com¬ 
pany, as far as the record before us shows, could have 
averted the accident. To avoid liability the original 
master must resign full control of the servant for the 
time being. It is not sufiicient that the servant is par¬ 
tially under the control of another.” 

In Central R. Co. of New Jersey vs. De Busley, 261 Fed., 
561, the plaintiff, a Baltimore & Ohio engineer, was run 
over and killed on the B. & 0. tracks while in the perform¬ 
ance of his duties as a conductor, by an engine of the Cen¬ 
tral Railroad of New Jersey, and the latter was sued for 
damages, and it sought to defend on the ground that under 
the operating agreement its engine crew, while on the B. & 0. 
tracks, was subject to all rules and directions, time tables 
and track signals of the latter company, by reason whereof 
they were, for the time being, pro hac vice the employees of 
the B. & 0. In denying this contention, the court, after 
quoting the case of Standard Oil Co. vs. Anderson, supra, 
said: 

“As observed in the Anderson case, the duty of 
the crew to conform to such track signals, etc., showed 
‘co-operation rather than subordination.’ It w’as, of 
course, necessary for any one using the tracks of the 
Baltimore & Ohio to be governed by their time-tables 
and track regulations; otherwise, endless confusion 
and extremely serious accidents would in all prob¬ 
ability occur. The obedience to such signals and 
rules was evidence of necessary co-operation between 
those using the tracks and those responsible for the 


direction of trains thereon, and not evidence of au 
thoritative direction and control of the Baltimore & 
Ohio over the crew of the engine. The burden of 
establishing the alleged new relation rested upon the 
defendant, and the evidence to sustain that burden 
was peculiarly within its control. As it failed to pro¬ 
duce any evidence to sustain such burden, it follows 
that the jury would not have been justified in find¬ 
ing as a fact that the general relation of master and 
servant which existed between the crew and the de¬ 
fendant had been suspended and superseded, and that, 
at the time of the accident, a new like relation ex¬ 
isted between the crew and the Baltimore & Ohio 
Railroad. The trial judge would therefore have been 
justified in giving to the jury binding instructions 
on this point.^^ 

A large number of other Federal and State cases are to 
the same effect, but in view of the foregoing authorities and 
of the language of the operating agreement offered in evi¬ 
dence in this case, it is unnecessary to cite further authority 
to sustain our contention that neither the language nor the 
legal effect of the language of the operating agreement in 
question constitutes or was intended to constitute employees 
of the tenant companies as agents or servants of the Terminal 
Company while in 'the exercise and performance of their 
master’s work upon the premises of the Terminal Company. 
The fourth section of this agreement, found on page 37 of 
the record, provides, among other things, that 

^^each of the parties to this agreement agrees to run 
its locomotives and cars on said * ♦ ♦ passenger 

terminal * ♦ * under the rules and regulations 

prescribed by said Board of Managers ♦ ♦ ♦ . an(3 

the trains and the employees of each of the parties 





hereto, while in or upon the said railroad and prop¬ 
erty, shall be subject to such rules and regulations and 
to such orders of the superintendent, or other proper 
officer of the Terminal Company * * 

This section further provides that any employee, below the 
rank of superintendent, of any of the parties to the agree¬ 
ment may be removed from service on the property covered 
by the agreement, upon complaint addressed to the gen¬ 
eral manager of the company employing the individual com¬ 
plained of, but that such removal shall not prevent the em¬ 
ployment elsewhere of the indmdual so removed. 

It seems to us that this language indicates as clearly as 
language can express it that it was the intention and un¬ 
derstanding of all parties to the agreement that employees 
operating trains of the tenant companies upon the Terminal 
area were to continue and remain the sen’ants of their em¬ 
ployer, and not of the Terminal Company, subject solely to 
the right of the latter company, or of any of the other op¬ 
erating companies, parties to said agreement, to make com¬ 
plaint against any offending employee, and thus cause his 
removal from the Terminal area, but not to effect his dis¬ 
charge. The language of the operating agreement plainlj’’ 
negatives any thought or intention of transferring servants 
of the operating companies to the service of the Terminal 
Company the moment they entered upon the Terminal area 
in carrying on their business. 

As was said in the De Busley case, supra, the contract 
merely indicates co-operation, which was necessary to avoid 
‘^endless confusion and extremely serious accidents.^^ In 
the very nature of the large operations and business con¬ 
ducted on the Terminal area, it was absolutely necessary that 



some one of the operating companies or the Terminal Com¬ 
pany should he vested with complete and absolute control 
over all train movements in order that said business should 
be handled in an expeditious and orderly manner, and with 
as little attendant danger as possible. This is all the con¬ 
tract was intended to accomplish. 

n. 

Appellant Has Failed to Sustain the Burden of Proving 
Negligence by Lynch in Obeying the Instructions of 
the Decedent in Cutting the Postal Car Out of the 
Train* What was Done by Lynch in Besponse to the 
Orders Given Him by Deceased Was Not the Proxi¬ 
mate Cause of the Accident* 

The allegation of negligence upon which appellant relied 
at the trial, and which is quoted in the earlier part of this 
brief, consists of a combined charge of negligence, embracing 
both the engine crew in respect to the method of its opera¬ 
tion, and the employee of appellee who cut the cars in re¬ 
spect to the method pursued in cutting the postal car out • 
of the train. We will now consider this latter feature of the 
case. 

There were only three witnesses to any part of the actual 
occurrences which resulted in the unfortunate accident to 
decedent. These were Atkins and Morris, the Pennsvlvania 
engineer and fireman, respectively, and Lynch, the Terminal 
Company car repairer who was directed by Douglas to make 
the cut. These witnesses all agree that Douglas took no part 
in the mechanical detail and operation of making the cut, 
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but that all such detail from beginning to end was performed 
by Lynch under Douglas^ supei^dsion and direction. They 
further agree that during all the time Lynch was making 
the cut, Douglas was standing on the station platform, be¬ 
tween tracks 17 and 18, and that he gave all signals to the 
engineman. Atkins, the regular engineer, testified (Rec., 
p. 25) that he handled this train 183 from New York to 
Washington, and until it came to a stop in the Union Station, 
and .that thereafter his fireman operated the engine in all 
movements it was required to make, until it was finally stored 
in the coach yard. He states that the regular and usual move¬ 
ments of this train every night after the passengers were un¬ 
loaded was that first, the Pullman cars would be taken off 
of the rear and removed to the low level of the station, to 
be attached to a train or trains going South. That then the 
train would be backed to clear the cross-over between tracks 
18 and 19, preparatory to setting the postal car over on track 
19; that a Terminal Company conductor or extra conductor, 
known as a back-up man, generally supervises that cut, and 
directs the movements of the train while it is in the station; 
that this man would give all the signals for making this 
cut; that on the night in question, after the train had been 
unloaded and in response to signals had been backed over 
the cross-over, he had left his seat on the engineer’s side 
of the engine, and was standing on the left side of the engine 
between the engine and tender; that becoming uneasy or im¬ 
patient at the delay in making the cut, he walked over to 
the same relative position on the engineer’s side of the en¬ 
gine, and looked in the direction of the rear of the train to 
ascertain if possible what was the cause of the delay. That 
almost directly he saw Douglas give to the fireman a signal 
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to back up, and after calling the fireman’s attention to the 
signal, the witness then moved out of the fireman’s line of 
vision so he could see the signals for himself, and the witness 
returned to the left side of the engine; that when Douglas 
gave the signal he was on the platform on the west side of the 
train, at a point about between the first and second cars, where 
the cut was made. He further testified that his fireman 
Morris obeyed the signal to back up, and that there was no 
unusual bumping in that movement; that he knew the sig¬ 
nal was for the purpose of giving slack in order that the 
cars might be uncoupled; that the slack was given by the 
fireman in the usual way, and that after the slack was given 
the engine moved forward and stopped, and some one came up 
and said that a man had been killed (Rec., p. 26). He fur¬ 
ther testified that when an engineman is signaled to give 
slack, he backs the engine a little, and then he receives a 
signal to go ahead. That some cars have more slack than 
others and some locomotives take more than others. That on 
this particular occasion ^‘he went back far enough to give the 
slack and then he went ahead. That is all I saw him do.” 

The fireman Morris testified that he is a locomotive engi¬ 
neer, and was such prior to July, 1922, but at the time of the 
accident in question he was acting as fireman owing to re¬ 
duction in force, due to business depression. That he handled 
train 183 after it came to a stop in the station, and the pas¬ 
sengers had been imloaded. That he first received a com¬ 
municating signal by whistle and by hand lamp from the 
rear end of the train to back down over the cross-over (Rec., 
p. 27). After this was done, he waited some little while be¬ 
fore the man came up from the rear of the train, and he saw 
this man, who afterwards turned out to be Douglas, stop at 
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a point where the cut was to be made, and say something 
to the car-man, but witness could not hear what was said. 
That the car-man, who was at the time on the platform be¬ 
tween the tracks 17 and 18 with the conductor, walked over 
to the tr^ and disappeared from witness’ view on the other 
side of the train. Witness then received a signal to back 
up and go ahead, which is the usual signal for giving slack 
when cutting the train. That “what he did after getting that 
signal was to let the brake off of the engine, move back 
sufficient to take slack to make the cut, put the brake on ^d 
reverse the engine and go ahead; that he judges he moved 
back about three feet in order to take up the slack; when 
this signal is given the train is still connected up and the 
move is made to help the man making the cut” (Rec. p. 27) ; 
that after the cut was made and his engine had gone ahead 
to a point south of the cross-over and stopped, some one on 
the platform ran up and said that a man was hurt or killed. 
That in backing up to give slack, the engine moved about 
three feet, which was the usual movement to permit the 
sl^k to be had to pull the pin (Rec., p. 28). “When you 
back to give slack you stop your engine before reversing to 
go forward; you apply the engine brake, known as the in¬ 
dependent brake. That is what witness did, and the proper 
way to handle the situation” (Rec., p. 28). Witness further 
testified that Douglas gave him the signals for these move¬ 
ments while standing on the station platform, and that the 
signals to back up and go forward were not simultaneous, 
but were given one right after the other (Rec., p. 28). 

The third and last witness to the accident produced by 
plaintiff, and in fact the only eye witness to the occurrences 
immediately preceding the accident, was Lynch, the car 







ropak^, who made tiw cut by dirc^on of: Bouglas. This 
witness went to work for the Terminal Company , in 1917; 

as a car cleaner^ then aa steam inspector, then pipe fitter’s 
heli)er in the shops, and then as a car repairm^. That fmm 
Febraary to July, 1922, he. had been acting as st^m fitter’s 

helper and car repairer, cutting cars in the yard, but that 

» 

on July 1,1922, he was transferred to the Union Station “^d 
from that time until the accident to Douglas, had been help¬ 
ing him cut trains, but had experience in cutting trains 
out in the coach yard prior to that time” (R^., p. 22). That 
on the night in question, when Pennsylvania train 183 came 
in on track 18, witness was on the platform on the west side 
of said track, and he saw Douglas at the spot where the 
postal car had to be cut out of the train and backed over on 
, to track 19. Witness had assisted in cutting train 183 every 
night prior to July 25th, as it was a regular move. Douglas 
had charge of making cuts, but witness actilally made the 
cut. That when witness, came up to the point where the cut 
was to be made, Douglas was standing there and smd, “Lynch, 
do you make this cut from here?” and witness replied, ‘^es.” 
Witness then broke the angle cock on the west side of the 
baggage car, crossed over and cut the angle cock on the coach, 
and then broke the air hose and on pulling the lever operat¬ 
ing the coupling pin he found it was tight, and he hollered 
to Douglas to give him some slack. He saw Douglas give 
the signal by waving his lantern (Rec., p. 23). Witness 
pulled on the cut lever, but could not get the slack, and again 
asked Douglas for slack, and when the engine came back 
witness pulled the lever and removed the pin. He then saw 
that the north end or rear section of the train was slowly 
moving away, and he reached in smd pulled the angle cock 
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on said rear section, which had the effect of putting the 
brakes on and stopping said section (Rec., p. 23). ‘‘In 
the meantime Douglas came right in and the engine was 
still coming back.’’ Witness guessed that Douglas was 
going in there to do the same thing that he, the witness, 
was doing, but got caught (Rec., p. 23). That when he 
pulled the cut lever, both sections of the train were still mov¬ 
ing, and when Douglas went in between the north and south 
sections, they were only about three feet apart, prior to which 
time Douglas was standing on the west side of the train on the 
platform. ‘Must as witness was turning the angle cock, 
Douglas made a move from the west side towards witness, 
but witness beat him to it. Witness started for the angle 
cock first.” Witness was nearest to the angle cock because 
it was on his side of the car. WTien asked how far across 
the track Douglas got before wntness was able to beat him to 
it and turn the angle cock, witness replied, “About a step or 
two off the platform” (Rec., p. 23). 

On cross-examination this witness explained the necessity 
for cutting off the air before attempting to brake the air 
hose, and stated that this was done by turning the angle cock 
on the rear end of the front car and on the opposite front 
end of the rear car, at the place where the cut is made. After 
this was done, the hose could be broken in safety, and the 
coupling pin withdrawn by operating the lever at the side 
of the car. When he pulled the cut lever on the occasion in 
question, he found the coupling pin to be tight, due to the 
fact that the train was stretched out, and he then asked 
Douglas, who was on the opposite side of the train on the 
platform, to signal the engineer to give him slack so the pin 
could be withdrawn. That the moment the engine gave slack 
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in response to Douglas^ signal, the witness withdrew the pin; : ^ 
and, seeing that the rear section was slowly drifting away, he 
reached in and turned on the air cock, which he had turned 
off for the purpose of permitting the air hose to be cut, and ' / 
this had the effect of putting the brakes on the rear section " i 

‘Vy * 

and stopping it. That the rear section drifted about three 3^ 

feet before it was brought to a stop, and witness took about 

one step to reach the air cock (Rec., p. 24). ,3 m 

. '* .* ''*.*•'1 

Counsel for appellant have suggested several theories of " ^ :3 

alleged negligence as contributing causes to this unfortunate 3^ 

accident. For example, they claim that the front or south 
section of the train to which the locomotive was attached, : ; 

was moving backwards after slack had been ordered through 
the negligence of the fireman. Again, it is claimed as negli- ’^33 

gence on the part of Lynch, the car repairer, in pulling the 
cut lever while the train was in motion, and that Douglas 
had a right to assume that Lynch would make the cut in a 
proper manner. And further, that the act of Lynch in stop¬ 
ping the rear section of the train, which was drifting away, 
by opening the angle cock, created a situation of danger to 
Douglas, and was an act of negligence on Lynches part. . 

In passing on these questions, the trial court said (Rec., ’3 

p. 15): > 

‘‘So far as concerns the matters of alleged negli- 3 

gence of Lynch in improperly braking the train, in 
pulling the cut lever while the train was in motion, 
as well the assertion that decedent had a right to 
assume that Lynch would make the cut in a proper 3. ; 

manner, and that he would not pull the cut lever 
until he had made the train solid, it will probably 
suffice to say that no one of these things, or ^1 of | 

them combined, was or were the proximate cause of 
this accident.” 
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Not a single witness has testified in this case that the 
method pursued by Lynch in making this cut was negligent, 
or that any of the successive steps taken by him were im¬ 
proper. Indeed, all of the witnesses who testified on this sub¬ 
ject, to wit, John L. Douglas (Rec., p. 29), Dellastatious 
(Rec., p. 31), Gentle (Rec., pp. 31, 32), Willis (Rec., p. 33), 
and Hunt (Rec., pp. 35, 36)—described the usual method 
which they would follow if making the cut themselves, and 
while they differ somewhat as to the order of time or sequence 
of the various steps taken in making the cut, or which of the 
two men—^the conductor or the car-man—should perform the 
various acts necessary to be performed, yet every one of the 
things which they say should be done, were done by Lynch. 

Appellant admits that it was proper for Lynch to open the 
air cock on the rear section of the train, thus putting the 
brakes on and stopping that section from drifting away, but 
contends that this should have been done before the coupling 
pin was pulled. No one has testified it was improper or negli¬ 
gent to open the air cock after the pin was pulled. 

Appellant, himself a conductor, testified (Rec., p. 29) “that 
if the car inspector wanted to hold the rear section he would 
open the angle cock.” 

Witness Dellastatious said (Rec., p. 31): “The angle cock 
could be opened after the coupling pin is pulled and it would 
put the brake on and stop the train.” 

All of these witnesses say it is the duty of the conductor to 
see that the rear section is made solid or held by the brakes 
before the cut is made; and further, that the rules of the com¬ 
pany provide that this should be done by \ise of the hand 
brakes or air brakes at the rear end of the train. 

Those of the ^tnesses who were conductors or brakemen, 
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however, say they did not usually follow this rule because* it > 
was more convenient to put the air on from the front end of 
the rear section, and this could be accomplished in several^ 
ways (Rec., pp. 32, 33, 34, 36). 

These witnesses also say it was a part of the duty and re¬ 
sponsibility of the conductor to see that the rear section is 
made solid before making the cut, and that after, agnaling the 
engine to come back, he should then give a stop signal in 
order to ascertain that the rear section has in fact been mado 
solid; and when this is done, he should then pull the pin. , 

Now we know that decedent did not do this work in that 
way at all. He did not obey the rule and make the train 
solid from the rear, and according to Morris, he never gave a 
stop signal at any time, but gave two signals, one right after 

t 

the other “to back up and go ahead.” 

According to Lynch, the decedent took no part in making; 
the cut. He neither pulled the pin as other witnesses said it 
was his duty to do, nor did he give Lynch any orders or' in¬ 
structions as to seeing that the rear was made solid, either 
before or after the pin was pulled. That it was proper for 
Lynch under the circumstances to protect the rear section by 
stopping it after he found it had not been made solid, we 
think cannot be disputed. At all events, there is nothing in 
the record to the contrary. According to the evidence, the 
decedent left the entire matter of cutting the train, and the 
doing of everything else that was necessary in the premises, 
to Lynch, he merely contenting himself with standing on the 
platform and giving signals to the engineman. Lynch did 
cut the train and he did protect the rear section by stopping 
it, and if Douglas had remained on the platform in a place 
of safety, and had not suddenly, and without notice' or warn- 
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ing to anyone, injected himself in between the moving ends 
of the train, then only three feet apart, the accident could 
never have happened. 

We respectfully maintain that the record does not show any 
negligence in the conduct of Lynch, and appellant has failed 
to sustain the burden imposed on him in that regard. 

Furthermore, whether Lynch followed exactly the same 
detail in making the cut as did others, seems to us to be aside 
from the real point in the case, since none of the things that 
he did was the efficient proximate cause of the accident that 
later on happened. 

Not only was the stopping of the rear section by Lynch not 
a negligent thing to do, but if we are permitted to speculate 
as to the reason why the deceased suddenly attempted to enter 
upon the track between the two moving sections of the train, 
it was probably the very thing he himself at that very moment 
had in mind to do. 

After a careful consideration of the evidence on this phase 
of the case, the trial court said: 

“There was, however, not the slightest reason or 
justification for the decedent, who had not theretofore 
participated in the mechanical detail and operation 
of making the cut, suddenly, and without warning, 
going upon the track under the conditions then pres¬ 
ent, and plainly observable, and crossing through, in 
the endeavor to reach the angle cock on the opposite 
side of the track, that is, the side where Lynch then 
was, and at a time when Lynch either had reached in 
and turned the angle cock, or was about in the act of 
so doing. 

There is no testimony in the case that Lynch had 
the slightest advance warning or knowledge that de¬ 
cedent, who had remained standing on the west plat- 


. form throughout the cutting operation, would sud¬ 
denly precipitate himself in the situation ; and, of 
course, Lynch was equally without human oppor¬ 
tunity, under the conditions then immediately pres¬ 
ent, to avert the result to decedent which almost in¬ 
stantly followed.” 

Counsel for appellant in their brief, on pages 12, 29, and 
30, while admitting that the jury would have been justified 
in finding that Douglas and Lynch both started for the 
angle cock on the rear section at the same instant, yet ad¬ 
vance the claim that 

‘Xynch, who saw the position of danger in which 
Douglas was, and knew that it was for the purpose of 
doing that which he. Lynch, had negligently failed 
to do, knew also that the engine was drifting back¬ 
ward, and that if he. Lynch, then opened the angle 
cock, Douglas would be caught between the two sec¬ 
tions and crushed to death, nevertheless, himself 
opened the angle cock, and the expected result fol¬ 
lowed. It is also to be noted that Lynch by his testi¬ 
mony placed Douglas between the two sections before 
he opened the angle cock; and also that while Lynch 
clearly saw Douglas in this position of danger, there 
is nothing to show that Douglas saw Lynch or had 
any knowledge that Lynch would himself attempt to 
correct the consequences of his negligence in pulling 
the cut lever before the rear section had been made 
stationary.” 

We do not think there are any facts in the record to sup¬ 
port or justify the above statement taken from counseFs 
brief. When it is appreciated that it perhaps took Lynch 
one second of time to reach in and turn the angle cock> or to 



take one step and turn the angle cock, as was testified to by 
him, and that it took Douglas perhaps two seconds at the 
outside to take ‘‘one or two steps off the platform,” thus 
placing him between the cars, it will be more clearly realized 
that the actions of these two men, which were practically 
simultaneous, occupied such a short space of time as to make 
it impossible for Lynch or anyone else to realize Douglas’ 
danger in time to have given warning or prevented the acci¬ 
dent. Lynch nowhere testifies that he saw Douglas leave 
the platform and come between the cars, and his position 
and movements were such as would tend to indicate that he 
did not see him. The fact that he testified that he reached 
the angle cock first, and that when he reached the angle cock 
and turned it, Douglas had taken one or two steps off the plat¬ 
form, merely indicates his judgment as to Douglas’ move¬ 
ments, based upon the fact that Douglas was caught between 
the moving ends of the train at the middle of the cars where 
the coupling is located. However this may be, there was 
nothing to prevent Douglas from seeing Lynch and observ¬ 
ing his every movement in turning the angle cock, because 
from the time he left the platform and approached the point 
where he was killed, he was practically facing Lynch. That 
he did not see what Lynch had done in time to have avoided 
the accident himself can be explained by the shortness of 
time it took for the whole thing to occur. 

Lynch had no reason to expect that Douglas would leave 
a place of safety and suddenly come in between the moving 
ends of the train, because he knew that from the beginning 
of the operation Douglas had taken no part in the cutting of 
the train, and had stayed on the platform, presumably for 
the purpose of giving signals to the engineman from a point 
where the signals could be seen. 
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In the Linkous case, the conductor, fireman and front brake- 
man, and Linkous himself, who was the engineer, had re¬ 
ceived an order to stop his train and meet another train at a 
place named Keever. For some inexplicable reason the en¬ 
gineer failed to obseiv’e this order, and continued on past 
Keever and collided, with a train going in the opposite direc¬ 
tion and was killed. All of the other members of Linkous’ 
crew were riding on the engine at the time with him and 
were killed, and the ground of negligence alleged against 
the defendant was the failure of the conductor, fireman and 
front brakeman to intervene and prevent tiie effect of Link¬ 
ous’ failure to stc^ his train and observe the meet order at 
Keever. The court, in denying relief, and after making the 
statement above quoted, said: 


'Weisubmit that;the facts clearly indicate this fatal accident 
would not have happened, and could not have happened, ex¬ 
cept from Douglas’ own action in unnecessarily and negli¬ 
gently placing himself in a place of extreme danger, and 
that the proximate and sole cause of that injruy was his own 
heedless conduct. 

Under these circumstances it seems to us that his ad¬ 
ministrator is not entitled to recovery in this case. 

In the case of Virginian Railway Co. m Linkous, 230 
Fed., page 88, the court said: 


“While the Employers’ Liability Act was mani¬ 
festly intended to modify the law as it formerly 
existed so as to materially benefit those who might be 
injured in the future, by abolishing the harsh rule 
known as the Tellow-Ser\’ant Doctrine,’ yet it cannot 
be reasonably insisted that it was the purpose of the 
act to afford relief where one’s injury is due solely to 
his own reckless and indifferent conduct.” 
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^^Under the circumstances the jury could not rea¬ 
sonably have drawn any other inference than that 
the other employees were not in any degree primarily 
responsible for the accident. Such being the case, we 
are of opinion that the jury was not warranted in 
reaching the conclusion that plaintiff^s decedent^s 
death resulted in whole or in part from the negli¬ 
gence of the employees of the defendant.” 

This case was afiirmed on a rehearing and certiorari denied 
by the Supreme Court in 242 U. S., 630. 

To the same effect is the case of Great Northern Ry. Co. vs. 
Wiles, Admr., 240 U. S., 444, where it was held (Syllabus): 

‘^Where there is nothing to extenuate the negli¬ 
gence of the employee, or to confuse his judgment, 
and his duty is as clear as its performance is easy, 
and he knows not only the imminent danger of the 
situation but also how it can be averted by complying 
with the rules of the employer, there is no justifica¬ 
tion for a comparison of negligences on the part of 
the employer and employee or the apportioning of 
their effect under the provision of the Employers’ • 
Liability Act. To excuse such neglect on the part of 
an employee of an interstate carrier would not only 
cast immeasurable liability on the carriers but remove 
security from those carried.” 

See also Frese vs. Chicago, B. & Q. R. Co., Supreme Court, 
Oct. 15, 1923. 

To the same effect are cases of 

McCalmont vs. Pa. R. R. Co., 283 Fed., at 741. 
Phillips vs. Pa. R. R. Co., 283 Fed., 381. 

Davis vs. Payne, 216 Pac., 195. 
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In the case of Pheasant vs. Director General, 285 Fed., 
342, the court, after commenting on the evidence as showing 
negligence on the part of the engineer who had been killed, 
suit having been brought by his administrator, said: 

“While such negligence is contributory, and evi¬ 
dence of it is admitted imder the Federal Employers* 
Liability Act, ordinarily in diminution of damages, 
it is, nevertheless, a bar to recovery when it is clear 
that it was the proximate cause of the injury, or, 
stating it, perhaps, more accurately, when it appears 
that the decedent*s death was caused solely by his 
own carelessness.** (Citations.) 

If it is true, as admitted by appellant in his brief (pp. 29, 
30), that Douglas stepped ojff the station platform and on to 
the track between the moving ends of the train for the pur¬ 
pose of stopping the rear section, then he must have seen 
that both ends of the train were moving and only about three 
feet apart; and as an experienced railroad man he must have 
known and appreciated the danger of doing what he did. 
It would seem too clear for argument, therefore, that in addi¬ 
tion to the fact that his own voluntary act was the proximate 
cause of the accident, but that in leaving a place of safety 
and stepping into one of great and apparent danger he 
thereby assumed the risk of injury from such action. 

As was said by this court in the case of Wash. & Sou. R. R. 
Co. vs. Smith, 45 App. D. C., at 203, and hereinbefore re¬ 
ferred to, a case very similar in many of its aspects to the 
case at bar: 

/ 

“If the rule of assumption of risk ever is to be ap¬ 
plied, it would seem to constitute a complete defense 
in this case.** 
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“For the plaintiff to r^ver rtnder the Fedewd Em¬ 
ployers’ Liability Act, it is not sufficient that he prove 
negligence and injury under conditions within the 
terms of the act. To create a jury issue, the plaintiff 
must introduce proof tending to show that the alleged 
negligence was the proximate cause of the damage. 
* ♦ The inquiry whether proof having such 

tendency has been introduced, is not to be solved by 
indulging in mere surmises or conjecture or by re¬ 
sorting to imaginary possibilities, for to do so would 
but resolve the question to the generic rule of liability 
as an insurer. * * * An injury which is the 

natural and probable result of an act of negligence is 
actionable, and such an act is the proximate cause of 
the injury. But an injury that could not have been 
foreseen or reasonably anticipated as the probable re¬ 
sult of an act of negligence is not actionable, and 
such an act is either the remote cause or no cause 
whatever of the injury. The natural consequence of 
an act is the consequence which ordinarily follows 
it, the result which may reasonably be anticipated 
from it.” 

1 Roberts Federal Liabilities of Carriers, Par. 

538, page 942, and cases cited. 

In the case of Winona vs. Botzet, 169 Fed., 321, the court, 
in defining proximate cause, said (p. 328): 

“The proximate cause of an injury is the primary 
moving cause, without which it would not have been 
inflicted, but which, in the natural and probable 
sequence of events, and without the inten’ention of 
any new or independent cause, produces the injury. 

“The intervening cause that will insulate the origi¬ 
nal wrongful act or omission from the injury and 
relieve of liability for it must be an independent, in- 









Vx'-V 

W> • 


;',. - „■*''/ - ;;■> v-;y.■.- 


SA'A 


'InV 


41: ■■; : -:.':>:r ..'- 




ierv%nmg caiise T^ch ihtkrupts the natural sequence 
of events, prevents the ordinary and probable result 
of the original act or omission, and product a d^er- 
ent result which could not have been reasonably an- 
tici^ted.” 

ni. 


There was no Error in the Befnsal of the Trial Con^ to 
Permit the Jury to Bender a Terdict Subject to the 
Bulings of the Court on Questions of Law. 




The motion for a directed verdict was made at the end 
of the plaintiff’s case, and not after all of the testimony on 
behalf of plaintiff and defendant had been offered. The 
trial court, having given careful consideration to this mo¬ 
tion, decided that it was its duty to grant the ^me without 
requiring the defendant to put on its case. 

The appellant sought to have a verdict taken on the 
plaintiff’s testimony, claiming that such action was justified 
by Rule 52 of the lower court, and by certain decisions of 
this court. The trial court declined to grant the motion for 
the reasons stated by the court and found in the record on 
page 39. 

Rule 52 of the lower court is permissive in its terms, and 
not mandatory, and the cases in this court containing the 
suggestion that a verdict should be taken subject to the 
ruling of the court on the questions of law raised were all 
cases where the motion for a directed verdict was made at 
the end of all of ihe testimony offered in the case by both 
plaintiff and defendant. To permit a verdict to be taken at 
the end of the plaintiff’s testimony would be manifestly im- 
just, because it would involve the assessment of damages 
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without opportunity afforded the defendant to be heard in 
respect to that matter. 

While it is true that the plaintiff offered the three wit¬ 
nesses who had any personal knowledge of events immedi¬ 
ately surrounding the accident, it is not true that they were 
the only witnesses knowing anything about the several issues 
raised by this record, and it was a fact that the defendant 
held in court all during the trial of the case a number of 
witnesses who were not called by the plaintiff, but whose 
testimony would have borne directly upon the various issues 
raised by the pleadings, and tended, in the opinion of coun¬ 
sel for the defendant, to contradict the claims advanced bv 
appellant. 

Under these circumstances, it seems unnecessary for us 
to argue this question further, and we respectfully submit 
that the trial court could not have decided other than it did. 
There would have been no excuse or reason for requiring the 

I 

defendant to go into its case unless the trial court should 
have been satisfied in his own mind that it was necessary to 
clear up or make certain facts which had been testified to by 
plaintiff’s witnesses. There is nothing in the record to in¬ 
dicate that the trial court had any trouble with the facts as 
presented by the record. 

IV. 

There was no Error in the Ruling of the Trial Court Ex¬ 
cluding Certain Testimony and Covered by Assign¬ 
ment of Errors Nos. 1 to 5. 

While the action of the trial court in its rulings on the 
excliasion of certain evidence covered by assignment of errors 



1 to 5, is merely touched upon by the appellant in his brief, 
it does not seem to be seriously urged in the case. Nor do 
these assignments seem to be of sufficient importance to re¬ 
quire much argument. 

Assignment of errors 1 and 2 relate to the refusal of the 
trial court to require a reporter to produce for. the benefit of 
counsel for appellant the stenographic notes taken by him- 
imder employment and at the request of the defendant at 
the Coroner’s Inquest held to inquire into the accident re¬ 
sulting in Douglas’ death. No ground is stated in the brief 
why the appellant should be entitled to demand such notes, 
it appearing from the testimony that said notes were con¬ 
sidered by the witness as the private property of the defend¬ 
ant, and were held subject to its order. While counsel 
claimed the right to the use of the notes for the purpose of 
refreshing the recollection of a witness produced by him, we 
think it was sufficiently apparent from the record that they 
were engaged upon a fishing expedition, and their real rea¬ 
son for demanding the notes was for the purpose of at¬ 
tempting to contradict their own witness. 

Assignment of errors 3 to 5 relate to the ruling of the 
court on questions propounded to the witness Lynch in the 
effort to bring out the fact, if it were a fact, that Lynch had 
declined to make a statement to an agent of the appellant, and 
had in fact given a written statement of the facts surroxmding 
the accident as he saw them to an agent of the defendant, his 
employer. The excuse offered for the claim thus advanced 
w’as that the appellant was compelled to produce a witness 
who was hostile. If such was the fact, and if the witness 
did appear to be hostile, that was a matter within the knowl¬ 
edge of the trial court and would have been a matter of dis- 
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cretion with him as to how far the plaintiff should be per¬ 
mitted to contradict his own witness because that witness a^ 
peared to be hostile. The statement that the witness was 
hostile is imtrue, and is a slander upon the witness himself. 
The record does not indicate, nor was it a fact, that the wit¬ 
ness Lynch testified, or appeared to testify, in a manner 
hostile in the slightest degree to the plaintiff, and there was 
no foundation in fact for the claim advanced by the scp- 
pellant, unless the fact that a man is loyal to his employer is 
evidence of such hostility. 

We respectfully submit that there is no error in the record, 
and the judgment of the court below should be affirmed. 

Respectfully, 

GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

GEORGE E. HAMILTON, Jr., 
EDMUND BRADY, 

HENRY R. GOWER, 

Attorneys for Appellee. 
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